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Planning ahead for care/custody of  children

• Passport

• Travel permission 

• School emergency contact card

• Designation of  Person in Parental Relationship

• Power of  Attorney

• Guardianship or Custody

• Standby Guardianship Designation



Passport



Passport for your child

• U.S. passport - application

• Form DS-11

• U.S. passport - consent of  other parent 

• Form DS-3053 

• If  order of  protection, may be able to waive consent

• Home-country passport

• Consent of  other parent

• Easier to do before detention/removal



Passport for your child (cont.)

◼ Form DS-11, Application for US Passport



Passport for your child (cont.)

◼ Form DS-3053, Statement of  Consent



Travel Permission



Travel permission for child

• Travel permission form for adult accompanying your child

• To comply with Hague Convention on Child Abduction

• US Transportation Safety Administration (TSA) does not require a 

particular form

• Airline unaccompanied minors policies, for child traveling alone

• Verify the destination country’s requirements as well



Travel permission for child (cont.)



School Emergency Contact Card



School Emergency Contact Card

• “Blue Card”

• Parent can list up to 3 people to contact in case child has emergency 

or is sick in school

• Update now with the school

• In case parent is picked up by ICE, need to have backup person to 

pick up child. If  no one picks up, schools are mandated to report to 

Administration for Children's Services



School Emergency Contact Card (cont.)

• “Blue Card”



Designation of  Person in 

Parental Relationship



Designation of  Person in Parental Relationship

• Medical and school decisions for child

• New York statutory form

• OCFS form in English and Spanish

• Valid for one year at a time

• Effective date can be future event, e.g., detention and/or removal

• Notarize, but no need for lawyer



Designation of  Person in Parental Relationship 

(cont.)



Designation of  Person in Parental Relationship 

(cont.)

• Can commence upon detention by ICE



Designation of  Person in Parental Relationship 

(cont.)

• Other parent needs to consent as well

• Can be signed/notarized subsequently



Designation of  Person in Parental Relationship 

(cont.)

• Designee needs to consent

• Can be signed/notarized subsequently



Power of  Attorney



Power of  Attorney

• Property transactions for parent

• Apartment

• Bank account

• Insurance matters

• Healthcare billing

• Etc.

• New York statutory form

• Notarize, no need for lawyer



Power of  Attorney (cont.)



Power of  Attorney (cont.)

• Initial the relevant portions



Power of  Attorney (cont.)

• The principal signs in front of  a notary



Power of  Attorney (cont.)

• The agent signs in front of  a notary

• Can be signed/notarized subsequently



Guardianship and Custody



Court Involvement

• Courts can get involved with:

• Guardianship

• Custody

• Issues that arise in these cases:

• Abusive other parent

• Child support

• Visitation

• Relocation



Risks of  Court Involvement

• Other parent must generally be notified of  court proceedings (Custody, 

Guardianship, Standby Guardianship)

• Other parent can call ICE to come to court

• Especially dangerous if  parent already has final removal (deportation) 

order

• Other parent may reappear after absence and file own petition

• Parents have greater “standing” than others



Risks of  Court Involvement (cont.)

• Once custody order is finalized, court requires substantial change 

in circumstances, to modify

• Change regarding child, not parent

• If  custodian does not consent, may need long trial to show (1) 

substantial change and (2) best interests of  child

• Custodian may seek child support from parents



Courts and Immigration Status

Clients who do not have immigration status:

• Should not be denied access to the courts

• Entitled to a free interpreter

• Request this immediately; for less common languages, interpreters may be hard to find

• Judges cannot order them to disclose their status

• They will not lose their case (or their children) just because of  their status

• Judges should not refer them to ICE



Guardianship vs. Custody

◼ Guardianship and custody are different ways to have 

authority to care for a child

◼ Parents typically seek custody

◼ Non-parents can seek guardianship

◼ Custody gives different rights than guardianship 

◼ With custody, parents and non-parental custodians are 

treated differently. 



Guardianship vs. Custody (cont.)

• Guardianship extends to 18yo or 21yo (depending on certain 
factors) in Family Court and the entire life of  the person in Surrogate’s 
Court

• Custody ends at 18yo and only handled in Family Court or Supreme 
Court

• Both petitions are difficult to modify, and both require Court 
intervention

• Both require notice to both parents



Guardianship vs. Custody (cont.)

◼ Many people falsely believe you can leave your child with a 

caretaker and then return to “claim” them at any point in 

the child’s life 

◼ Not true: caretaker can file for custody or guardianship, 

but once an order is entered, there must be significant 

change of  child’s circumstances to change the order, even 

if  the parent is seeking the change 



Who can file for Guardianship?

• Family Court

• with or without legal status, and over the age of  18

• must have some relationship with the child

• Surrogate’s Court:

• legal resident or citizen and over the age of  18 

• no need for a relationship with the child 



Who Can File for Custody/Visitation?

◼ Parent

◼ Person with a substantial connection or relationship with the 

child (ex. grandparent, sibling, stepparent, friend or domestic 

partner)

◼ In a battle between a parent and a non-parent, non-parent 

needs “extraordinary circumstances” to overcome 

presumption that parent’s rights are superior



Who Can File for Custody/Visitation? (cont.)

◼ Who can see a child is dependent on the parent’s wishes. 

❑ This includes stepparents, who once a divorce has occurred, have 

no legal right to visit with a child, or obligation to support a child. 

◼ These determinations are very fact-specific. The most recent 

body of  case law involves non-married gay couples. 



Travel with Custody/Guardianship

• Guardianship does not extend beyond NYS

• Custody most times extends beyond the USA and into Hague 
Convention countries

• Parental consent to travel still required with either

• Depending on type of  custody, one parent may obtain a passport 
without the other’s permission

• Issues: child abduction; parent's deportation (removal)



Standby Guardianship Designation

• No longer only for medical issues

• Effective when parent:

• Is mentally incapacitated

• Is physically debilitated, and parent consents

• Passes away

• Or upon

• “Administrative separation” (like ICE detention)

• May petition Family or Surrogate’s Court upon designation, but not necessary until 
actually seeking guardianship



Standby Guardianship Designation (cont.)



Custody Terms

• Sole custody – custodial parent has legal authority to make all decisions in 
child’s life; has physical custody of  child, subject to visitation of  other 
parent

• Joint legal custody – custodial parent must discuss all major decisions in 
child’s life with other parent.  Whether other parent has any final say 
depends on who has “final decision-making authority”

• Joint physical custody – parents split child’s time 50/50, and neither 
parent has more time with child than other

• Physical custody (also called residential custody) – custodial parent 
physically has child 39



Visitation (a/k/a Parenting Time)

There are several types of  visitation:

• Visitation, without any other terms, usually means the parent goes 
to the other parent’s home to pick up the child.  The child goes 
with the other parent for any length of  time (day visit, overnight, 
entire weekend) and then is brought back.

• Supervised visitation means when the child and the parent see 
each other with another adult present.  That adult can be from an 
agency (agency supervised) or a family member or friend.  The 
agency can be paid by a party or the court. 40



Visitation (a/k/a Parenting Time) (cont.)

• Therapeutic visitation is when the child and the parent see each 
other in a therapist’s office and the visitation is similar to a therapy 
session.  This can be paid for by a party or the court.

• Supervised exchanges means that the child is exchanged (picked 
up and dropped off) with another adult present.  The exchanges can 
also be done at a police precinct, open space or place of  worship.

• Most judges try to strive for unsupervised visitation when the 
matter is concluded.  Therefore, most final orders do not have any 
form of  supervised visitation. 41



Relocation Factors 
(If  one parent is removed and wants to take the child the courts consider this a relocation.) 

• BEST INTEREST Tropea v. Tropea, 87 N.Y. 2d 727 (1996)

• Distance, time and cost of  travel

• Current visitation schedule

• Meaningful access (very subjective)

• Presence of  non-custodial parent in the child’s current life 



Relocation Factors (cont.)

(If  one parent is removed and wants to take the child the courts consider this a relocation.)

• At new location: stability, employment, quality of  life, more 

resources (family), school, child care

• Why relocate? Job, new family, more resources

• Relocation through courts is rare and difficult to achieve



Options



Choosing an Option

• Because of  the risks when courts are involved, it may be preferable to use 
just a Designation of  Person in Parent Relationship and a Travel 
Authorization rather than formal guardianship or custody.

• Get passports for your children right away.

• Complete the school emergency contact cards.

• You can prepare a Standby Guardianship Designation just in case formal 
guardianship might be needed later, but don’t file it with the court. It might 
never be needed. 

• A Power of  Attorney is just for property, so might not be necessary.



Questions?
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