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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF COLUMBIA

PEOPLE OF THE STATE OF NEW YORK ex rel.
DELROY JOE, DIN #10-A-4605, NYSID #227150-N
WARRANT #619528,

Petitioner,
DECISION/ORDER

Index No. 7985-14
-against- RJ.I. No. 10-14-0514
Richard Mott, ].S.C.

SUPERINTENDENT, Hudson Correctional Facility,
New York State Department of Corrections and
Community Supervision,

Respondent.
____________________________________________________________________ X
Motion Return Date: October 17, 2014
APPEARANCES:
Petitioner: Elon Harpaz, Esq.
The Legal Aid Society of New York
Criminal Appeals Bureau
199 Water Street
New York, NY 10038
Respondent: Eric T. Schneiderman, Esq.
Attorney General of the State of New York
The Capitol
Albany, NY 12224-0341
Keith ]. Starlin, Esq., Assistant Attorney General, of Counsel
Mott, J.




Petitioner Delroy Joe (Petitioner) seeks his release from Hudson Correctional
Facility. Respondent Superintendent and the Department of Corrections and Community

Supervision oppose.

Background

Petitioner was convicted of Attempted Sexual Abuse in the First Degree (Penal Law
§130.65) on December 4, 2003 and adjudicated a Level 3 sex offender. Thereafter, on
October 3, 2007, he was sentenced to 3 % years’ of imprisonment and 2 years’ post release
supervision (PRS) for Attempted Criminal Possession of a Controlled Substance in the
Third Degree (Penal Law §§110/220.16(1)). In September, 2009, Petitioner was again
released on PRS. Thereafter, on September 1, 2010, while on PRS, Petitioner was convicted
of Failure to Register as a Sex Offender (Correctional Law §168-f) and sentenced to 1 %2 to 3
years. He was released to PRS and parole supervision on July 20, 2012. On July 31, 2013, he
was taken into custody for violation of terms of his release. After a final parole revocation
hearing, at which he pleaded guilty, Petitioner was sentenced to a 12-month hold. This
time assessment was scheduled to expire on July 31, 2014, and his maximum expiration
date for both PRS and his sentence is October 31, 2014.

On July 31, 2014, having served his 12-month time assessment, Petitioner was
transferred to Hudson Correctional Facility. Because of his prior designation as a Level 3
sex offender and his inability to propose a residence in the community that met the

requirements of Executive Law §259-c(14), requiring him to live at least 1000 feet from




any school grounds', Respondents placed him in a designated residential treatment facility
(RTF) in Hudson Correctional Facility until such time as an approved residence is available
and obtained. According to Respondents, Hudson Correctional Facility is a medium
security facility, has been designated to serve as an RTF, and is authorized to hold inmates
who are released on parole but in need of services to find appropriate housing.
Respondents also appear to assert that Correctional Law §73(10) authorizes them “to use
any residential treatment facility as a residence for persons who are on community
supervision®.”

According to Petitioner, during his confinement in Hudson Correctional Facility, he
has never been allowed to leave its grounds, is housed in a unit with inmates who are
serving their sentences, and is subject to the same rules and punishments as other inmates
who are serving sentences of imprisonment. Respondents to not contradict these
assertions. Further, Petitioner denies that there is legal authority to hold him and argues

that even if there were such authority, Hudson Correctional Facility is not an RTF as

'Penal Law 220.00(14) defines “school grounds” as “(a) in or on or within any
building, structure, athletic playing field, playground or land contained within the real
property boundary line of a public or private elementary, parochial, intermediate, junior
high, vocational or highschool, or (b) any area accessible to the public located within one
thousand feet of the real property boundary line comprising any such school or any parked
automobile or other parked vehicle located within one thousand fet of the real property
boundary line comprising any such school. For the purposes of this section an ‘area
accessible to the public’ shall means sidewalks, streets, parking lots, parks, playgrounds,
stores and restaurants.” In Devine v. Annucci, 2014 WL 4912773 (Kings County 2014), the
Court noted that the 1000’ restriction in the statute eliminated maost of Brooklyn, if not all
of New York City, as an appropriate residence.

“This construction of the statute raises the specter of possible continuing
incarceration of certain prisoners released to PRS for the entire duration of their PRS, i.e.
up to 25 years. See, e.g., Penal Law §70.45(2-a)(i).
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defined by Correction Law §2(6)°.

Discussion

On October 1, 2014, this Court (Koweek, ]) issued its Decision And Order in People
ex rel Kahn v. Superintendent, Index No. 7925-14, a copy of which is annexed. That action
for habeas corpus decided various issues concerning the RTF at Hudson Correctional
Facility that are the basis of the present Petition. While this Court is not bound by that
Decision as stare decisis, the Court nevertheless finds the decision compelling and adopts
its conclusions that (1) Hudson Correctional Facility is not really a residential treatment
facility as defined by statute and that the Commissioner’s designation of it as such does not
change its true nature, (2) all evidence supplied indicates that Petitioner’s community is
located in New York City, which is about 120 miles away from Hudson Correctional Facility
and not “in or near the community in which he intends to reside, ” (3) the burden to
establish a suitable residence to which he may be released is not upon Petitioner, but
rather that it is Respondents’ obligation, pursuant to 9 NYCRR §8002 to assist him in
locating such a residence, (4) Respondent has yet to suggest any place of residence in the
community from which Petitioner originates. Put succinctly, in the absence of a
demonstration that Petitioner’s treatment at the RTF in Hudson Correctional Facility is

different from that of prisoners serving sentences of imprisonment at Hudson Correctional

“Correction Law 2(6) defines an RTF as “[a] correctional facility consisting of a
community-based residence in or near a community where employment, educational and
training opportunities are readily available for person who are on parole or conditional
release, and for persons who are or will soon be eligible for release on parole who intend to
reside in or near that community when released.”
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Facility, which Respondents have failed to establish in this proceeding, the Court need not
reach any of the other issues presented in the Petition and must grant the Petition.

Accordingly, the Writ of Habeas Corpus is granted and Petitioner is ordered to be
released within 10 days from the date of this Decision if he has not otherwise been placed
in a legitimate residential treatment facility operated by the New York State Department of
Corrections and Community Supervision that meets the statutory criteria of the
Corrections Law. In the event that he is transferred to a legitimate residential treatment
facility within such 10-day period, proof of such transfer shall be provided to the Court and
Petitioner’s attorney. In the absence of such transfer and proof of same, Petitioner’s
attorney shall present a copy of this Decision/Order to the Superintendent of Hudson
Correctional Facility.

This constitutes the Decision and Order of this Court. The Court is forwarding the
original Decision and Order directly to Petitioner’s counsel, who is required to comply with
the provisions of CPLR §2220 with regard to filing and entry thereof. A photocopy of the
Decision and Order is being forwarded to all other parties who appeared in the action. All
original motion papers are being delivered by the Court to the Supreme Court Clerk for
transmission to the County Clerk.

Dated: Claverack, New York
October 2¢ , 2014

ENTER

I

RICHARD MOTT, J.S.C.

!/
/
/

-5-
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Documents Considered:

1. Writ of Habeas Corpus, Verified Petition for Writ of Habeas Corpus, dated
September 12, 2014 with Exhibits A-B;

2. Return, dated October 10, 2014 with Exhibits A-], Affirmation of Kevin C. Kortright,
Esq., dated October 9, 2014 with Exhibits A-K;

3. Affirmation in Reply of Elon Harpaz, Esq., dated October 14, 2014 with Exhibits A-C.
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STATE OF NEW YORK

SUPREME COURT : COUNTY OF COLUMBIA
THE PEOPLE OF THE STATE OF NEW YORK, Index No™Sulllim-
EX REL . DIN -— RJI No. 10-3
NYSID
Petitioner,
-against-

DECISION AND ORDER

SUPERINTENDENT, Hudson Correctional
Facility, NEW YORK STATE DEPARTMENT OF
CORRECTIONS AND COMMUNITY SUPERVISION,

Respondents.

This is a return on a Writ of Habeas Corpus signed by this Court on September 3,
2014. The Writ was served personally on the Superintendent of Hudson Correctional
Facility on September 8, 2014, and upon the Attorney General of the State of New York,
personally, on the same date. A Return to the Writ was received from the Attorney
General’s Office on September 23, 2014. A Reply from Petitioner’s counsel was received

September 25, 2014.
FACTS

Mr. I“was convicted of Sexual Abuse in the First Degree, Forcible Touching
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and Endangering the Welfare of a Child as a result of a jury trial. He was sentenced on
August 1, 2011, to serve a determinate sentence of 3 years with 5 years post release
supervision. His maximum release date was July 1, 2014. On or before July 1, 2014,
according to the attachments of the Attorney General’s Return, the Department of
Corrections transferred Mr. K-to Hudson Correctional Facility, which, according to an
internal e-mail, is viewed as a residential treatment facility. The e-mail goes on to state
“RTF inmates will serve their parole supervision time in DOCCS pending an approved

residence that is verified to be located outside of the Penal Law 220.00 (14) definition of

school grounds.”

The last sentence of the June 18, 2014, e-mail states as follows:

“While the parolee is in the custody of DOCCS, he\she is subject to all the same rules and
regulations which govern any inmate, as well as any conditions he may have signed with

community supervision.”

Attached to the e-mail is an unsigned acknowledgment by Mr. Ku that under the
provisions of his conditions of release, special conditions have been imposed, which will
remain in effect until the termination of his legal period of supervision. The notice

contains, in capital letters the following statements:

Page 2 of 11
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Pursuant to the authority conferred upon the New York State Board of

parole under Section 70.45 (3) of the Penal Law to impose conditions of

release upon an individual serving a determinate sentence who is to be

released to serve a period of post-release supervision as a condition of your

post-release supervision you shall be transferred to and participate in the

programs of residential treatment facility as that term is defined by

Corrections Law Section 2 (6) until such time as a residence has been

approved and such address has been verified to be located outside of the

Penal Law definition of school grounds.

Mr. K-has alleged, without contradiction, that he has been incarcerated in the
Hudson Correctional Facility, a medium security prison, together with inmates who have
not yet reached their conditional or maximum release date and is currently subject to the
same institutional rules as all other inmates and to disciplinary infractions for violating
these rules. Mr. K.has not been offered any programming, much less a program

designed to ease his transition back to the community. He works as a janitor cleaning the

entranceway to the prison for $1.50 per week.

Both sides agree that Mr. I' has submitted for review and inspection several
different addresses, including the residence of his wife and two children (ages 13 and 5),
which have been rejected by the State. Although he has asked permission to live with his
family, whose residence is claimed to be more than 1000 feet away from any school, there
has been no decision with regard to that request as of the writing of this Decision. In the
interim, he remains an inmate of the New York State Department of Corrections, being

treated like any other inmate in that medium security facility.

Page 3 of 11
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DISCUSSION

It is clear that Mr. K‘has been classified as a level one sex offender pursuant to
the Sex Offender Registration Act. He is, therefore, subject to the restrictions imposed by
the Sexual Assault Reform Act of 2000, which, among other things, prohibit him from
living within 1000 feet of a school or place where children congregate while on post-
release supervision.' It is also clear that the Board of Parole is authorized to establish
conditions of post-release supervision and may include as a condition of post-release
supervision that an offender be subject to programs of a residential treatment facility as

that term is defined in subdivision 6, § 2 of the Correction Law.’
“Residential treatment facility” is in turn defined as:

A correctional facility consisting of a community-based residence in or near
a community where employment, educational and training opportunities are
readily available for persons who are on parole or conditional release, and
for persons who are or will soon be eligible for release on parole who intend
to reside in or near that community when reteased.’ (Emphasis supplied.)

Without making any attempt to demonstrate that the Hudson Correctional Facility

'"Penal Law §220.00 (14)
’New York Penal Law §70.45 (3)

3Corrections Law §2 (6)
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has been designated as a residential treatment facility nor, any attempt to contradict the
factual assertions submitted by Mr. K‘ and his counsel relative to the absence of any
programs or educational and training opportunities, the Department of Corrections
asserts, without any evidence, that Mr. K. is in fact in a residential treatment facility. It
argues, that because it has the authority to transfer him to such a facility for a period of up
to 6 months, the challenge to his incarceration by means of a Writ of Habeas Corpus is

without merit because he is not subject to immediate release.

This argument might have merit if there was evidence that the facility in which he
is presently confined meets the criteria set forth in Section 73 of the Corrections Law. The

criteria for such a facility include:

the ability to go outside the facility during reasonable and necessary hours
to engage in any activity reasonably related to his or her rehabilitation in
accordance with the program established for him or her;*

the securing of appropriate education, on-the-job training and employment,
including supervision of inmates during their participation of activities
outside any such facility and at all times while they are outside any such
facility;’

the establishment of programs directed toward rehabilitation and total
integration into the community and the assignment of a specific program to
each inmate by the superintendent of the facility with a written

‘Corrections Law §73 (1)

‘Corrections Law §73 (2)
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memorandum of such program delivered to the inmate.®

The Commissioner is clearly authorized to use any residential treatment facility as
a residence for persons on community supervision. However, nothing that has been
supplied by the Department of Corrections contradicts the assertion of Mr. K. that he is
treated like every other inmate in the Hudson Correctional Facility with no access to
programs, on-the-job training or employment. Nothing that has been supplied by the
Commissioner would suggest there is any difference in Mr. K.s situation than with
any other inmate still serving their time. Nor has the Commissioner supplied evidence of
“an agreement” between him and the Chairman of the Board of Parole for the use of this
particular facility as a residential treatment facility.” Finally, nothing has been suggested
that Mr. K‘ absconded from the facility or that the program assigned to the individual
(if any there be) is inconsistent with the welfare or safety of the community or of the
facility or its inmates such as to require suspension and restrict the inmate’s activities in

any manner that is necessary and appropriate.®

This Court is, therefore, left to conclude that the Hudson Correctional Facility is

not really a residential treatment facility as defined by the statute and that the

Corrections Law §73 (3)
"Corrections Law §73 (10)
$Corrections Law §73 (4)
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Commissioner’s designation of it as such does not change its true nature. Furthermore, all
of the evidence supplied indicate that Mr. Kws community is located in Brooklyn, New
York, which is some 120 miles away from the Hudson Correctional Facility and not “in or
near the community in which he intends to reside.” Therefore, Mr. K'has not been

properly held pursuant to the authority of Penal Law §70.45 (3).

Use of a Writ of Habeas Corpus pursuant to Article 70 of the CPLR to inquire into the
cause of such detention is, therefore, deemed appropriate. Jurisdiction has been
established and Respondents have been put on notice and have submitted a return.
Because there are no facts in dispute, and notice has been properly given pursuant to
CPLR §7009, there is no need to hold a hearing. (CPLR §7009(c). Based upon the
Affidavits submitted, it is clear that Mr. K'is in custody’ and as such, this Court has

the authority to inquire as to the legality of his detention.

The Commissioner, through counsel, appears to take the position that because of
the post-release supervision requirements of Penal Law §70.45, the burden rests upon the
convicted Defendant to establish a suitable residence and that he may be properly
confined for up to 6 months in a residential treatment facility until such time as he

supplies an approved residence. (Affirmation of Joshua E. McMahon, paragraphs 17

’No argument to the contrary has been advanced by the Commissioner.
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through 20). This position ignores the statutory duty of the Parole Board to assist the

individual in locating such a residence. This is reflected in 9 NYCRR §8002 and, in

particular, §8002.7. Among the criteria set forth in that Section are:

The states coordinated and comprehensive approach also recognizes the
necessity to provide emergency shelter to individuals in need, including
those who are sex offenders, and the importance of stable housing and
support in allowing offenders to live in and reenter the community and
become law-abiding and productive citizens. (§8002.7(c))

Subdivision d provides, in part,:

(1) Not all sex offenders are equally dangerous. Some sex offenders may
pose a high risk of committing a new sexual crime; others may pose only a
low risk;

(3) All social services districts are required by statute, regulation and direct
it to arrange temporary housing assistance for eligible homeless individuals,
including those were sex offenders;

(4) To reduce recidivism it is important that offenders be able to reenter
society and become productive and law-abiding citizens whenever possible.
A stable living situation and access to employment and support services are
important factors that can help offenders who successfully reenter society.

(6) Decisions as to the housing and supervision of sex offenders should
take into account all relevant factors, and no one factor will necessarily be
dispositive. These factors should include, but not be limited to, the factors
enumerated in the statute, the risk posed by the offender, the nature of the
underlying offense, whether housing offenders together or apart is safer and
more feasible, the most effective method to supervise and provide services
to offenders, and the availability of appropriate housing, employment,
treatment and support. ‘
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This regulation goes on to distinguish the level of care that the Board of Parole is
obligated to perform as it relates to housing selections for individuals that have been
categorized as level Il or level 111 sex offenders. (§8002.7 (e) and(f). The implication, of
course, is that a lower level of scrutiny and care would apply to those individuals

categorized as a level I sex offender. In general, the division of parole is charged, among

other things, with the duty to:

Assist inmates eligible for parole or conditional release and inmates on
parole or conditional release to secure employment, educational, or
vocational training, and encourage apprenticeship training of such persons
through the assistance and cooperation of industrial, commercial, and labor

organizations. (9 NYCRR §8000.1 (9)(5)).

In this case, Mr. Iﬂhas presented proof that he can return to his own residence
where his wife and two children await him. It is asserted, without contradiction, that the
new residence of his wife and children does not violate the strictures contained in Penal
Law §220.00 (14).'° Notwithstanding the foregoing, the Board of Parole has yet to
suggest any place of residence in the community from which Mr. K‘originates. The
net result is an extension of Mr. Km sentence in prison (not an RTF), beyond the

maximum expiration date of his sentence, without authority. Cf. People ex rel O’Connor

PExhibit B to Verified Petition for Writ of Habeas Corpus
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v. Berbary, 195. Misc.2d 36 (Sup. Ct. Erie County 2002)."'fn 12.

In summary, the Writ of Habeas Corpus is granted and the Petitioner is ordered to
be released within 10 days from the date of this Decision if he has not otherwise been
placed with a legitimate residential treatment facility operated by the New York State
Department of Corrections that meets the statutory criteria contained in Section 73 of the
Corrections Law. In the event that he is transferred to a legitimate residential treatment
facility, within said 10-day period, proof of such transfer shall be supplied to the Court
and to attorney for the Petitioner. In the absence of such transfer and proof of the same,
Petitioner’s attorney shall present a copy of this Decision and Order to the Superintendent
of the Hudson Correctional Facility. Attorney for the Petitioner is also directed to furnish
to the New York State Board of Parole, the address where the Petitioner shall reside in
such event, the occupants of said residence, and the name of the prospective employer

and date of employment, if any, upon such re-employment.

The original Decision and Order is being mailed to Jan Hoth, Esq. The

""This case is, therefore, distinguishable from the recently decided opinion of the Hon.
Frank J LaBuda, People of the State of New York ex rel Raheem White v. Superintendent of
Woodbourne Correctional Facility, (2014 N.Y., slip Op, 5142 2 (U), Sullivan County, September
25,2014). In that case, the Court determined that the Defendant, a level 111 sex offender had
been appropriately confined to the Woodbourne residential treatment facility, which actually
offered educational classes, vocational training opportunities, sex offender counseling, industrial
training and transitional services. The application for a Writ of Habeas Corpus was denied.
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original Motion papers are being sent to the Columbia County Clerk’s Office. The

signing of this Decision and Order shall not constitute entry or filing under CPLR

2220.

Counsel is not relieved from the provision of that rule regarding the filing, entry,

or notice of entry.

This is the Decision and Order of this Court.

P
/

pATED:  { St | 2014
Claverack, New York

-

) /,{/VQLW‘** /5}.1,\ Z & s A~

RICHARD M. KOWEEK
Acting Supreme Court Judge

Papers Considered:

1. Verified Petition for Writ of Habeas Corpus for Mohammed K“by his attorney Jan
Hoth, Esq., dated August 27, 2014, together with Exhibits “A” through “E”;

2. Return of Joshua E. McMahon, Assistant Attorney General, dated September 19, 2014,
with exhibits “A” through “D”’;

3. Letter of Jan Hoth, Esq., dated September 22, 2014.
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF COLUMBIA

THE PEOPLE OF THE STATE OF NEW YORK,

EX REL DIN ‘i
NYSID

Petitioner,
-against-

SUPERINTENDENT, Hudson Correctional
Facility, NEW YORK STATE DEPARTMENT OF

CORRECTIONS AND COMMUNITY SUPERVISION,

Respondents.

Acting Justice, Richard M. Koweek

Index No.
RJI No. 10+

SEALING ORDER

The following documents having been filed by the respondent with the Court for in camera

review in connection with the above matter, namely, respondent’s Exhibit “B”, “C” and “D”; Pre-

sentence Investigation Report,Internal Email Communication, Residential Address Inquiry Screens,

it is hereby

ORDERED, that the foregoing documents, including all duplicates and copies thereof, shall

be filed as sealed instruments and not made available to any person, or public or private entity unless

by further order of the Court.
SO ORDERED.
ENTER.

Dated: October Z ,2014

Claverack, New York
Z‘L fd»&{ %k (f(}tu e

{ HON RICHARD M. KOWEEK
Acting Supreme Court Justice
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SUPREME COURT - STATE OF NEW YORK
DUTCHESS COUNTY

Present:
Hon. MARIA G. ROSA
Justice.

THE PEOPLE OF THE STATE OF NEW YORK
EX REL. ANTHONY SCARBERRY,
Petitioner, DECISION, ORDER
AND JUDGMENT

-against- Index No: 3963/14

WILLIAM CONNOLLY, Superintendent of
Fishkill Correctional Facility, NEW YORK
STATE DEPARTMENT OF CORRECTIONS
AND COMMUNITY SUPERVISION,
Respondents.
X

On April 30, 2014 the petitioner completed his sentence and began his post-release
supervision. Pursuant to Penal Law §70.45(3) the petitioner may be held in a residential treatment
facility (“RTF”) for up to, “not exceeding,” six months. The six months ended October 30, 2014.

On September 12, 2014 the court converted petitioner’s habeas corpus proceeding to an
Article 78 proceeding and set it down for a hearing to be held October 9, 2014 to determine whether
the respondents were compliant with the Corrections Law and Penal Law provisions regarding
petitioner’s RTF program status. No one appeared for that hearing.

On October 31, 2014, in this court’s decision and order denying the petitioner’s motion to
reargue the order converting this to an Article 78 proceeding, the hearing was rescheduled for
November 3, 2014. However, the petitioner sought an adjournment which was granted to November
7,2014. The October 31, 2014 order specifically directs that a hearing be conducted to determine
whether the Fishkill Correctional Facility (“FCF”) is housing petitioner in an RTF that “consists of-
a community based residence in or near a community where employment, educational and training
opportunities are readily available” to the extent required by Correctional Law §2(6) and §73. If
petitioner were not released, then it was further ordered that respondents’ counsel be prepared to
demonstrate why the petitioner should not have been released on October 30, 2014, the expiration
date of the six month period immediately following fulfillment of petitioner’s underlying term of

C-19




imprisonment, and per PL §70.45(3). The court questioned under what authority respondents allege
the petitioner is held.

The court rejects respondents’ counsel’s argument that the Commissioner of the Department
of Corrections and Community Supervision (“DOCCS”) has more authority under Correction Law
§73(1) and (10) to hold an inmate on post release supervision (“PRS”) or a “releasee on community
supervision” in an RTF than does the Board of Parole under PL §70.45(3), and specifically disagrees
with respondents’ counsel’s conclusion that “Penal Law §70.45(3) has no effect as a limitation. . .”
particularly where that statute provides that an inmate may be held in an RTF for a period of time
“not exceeding six months.” What is in contradiction to respondents’ assertion is counsel’s statement
that although the former New York State Department of Corrections and New York State Division
of Parole were merged by statute in 2011, the legislative intent preserved the New York State Board
of Parole’s independent authority to act. This court agrees that was the legislative intent and
therefore it is only logical that PL §70.45(3) is applicable to both branches, if you will, of the
DOCCS. If not, then the parole board’s limitation under PL §70.45(3) to send an individual on PRS
to an RTF for a period of time not exceeding six months would be devoid of meaning.

Respondents’ counsel acknowledges that Mr. Scarberry has been held for more than six
months (six months and approximately 3 weeks) and further acknowledges that he has not been
given a written statement of an RTF program designed for him as required by statute. [CL §73(3)].
While there are distinctions in the daily schedule and treatment of RTF residents and the general
population of inmates at the FCF, these are de minimis and insufficient to satisfy the requirements
of CL §2(6) and §73.

According to the petitioner’s testimony, he is treated much the same as inmates in the general
population. While he is in a separate dorm, he still wears prison uniforms, and uses the same
commissary, mess hall, and sick hall as the rest of the population. While he is transported without
cuffs or shackles to court, to his parole officer in Poughkeepsie, and to work at the storehouse
Monday through Friday from 7:30 a.m. until 2:30 p.m., he is not otherwise allowed to leave the FCF
grounds. He pointed out that the storehouse he works at is on the FCF grounds, that he is with five
other RTF inmates and DOCCS employees, and that his only contact with outside individuals is
those driving the delivery trucks which he unloads into the storehouse. The storehouse is located
approximately 500 yards outside the correctional facility security fence but it is still surrounded by
a fence the only opening of which is the gate for the vehicles to go through.

The petitioner pointed out that Nassau County was his home. It is the county of conviction.
It is the county to which he intends to return. He testified that there is a program there that he
believes would be compliant, that he has requested that his supervising offender rehabilitation
coordinator look into it, but has not gotten a response. The petitioner pointed out that he lives in a
hostile environment because other inmates refer to his dorm as the “sex offender dorm.” He testified
that he is not getting assistance locating housing that is compliant with the Sexual Assault Reform
Act (“SARA”). He testified that no one from Nassau County or outside FCF has spoken to him. He
is still a prisoner.
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Petitioner’s second witness was Anne Marie McGrath, who also testified on behalf of the
respondents. She is Assistant Commissioner in charge of population management for DOCCS. She
is in charge of intake classification and movement. She authorized the retention of the petitioner in
an RTF beyond the six months provided for by PL §70.45(3) because, she said, he did not have
SARA compliant housing, and had not yet finished his period of post release supervision. She said
it is not her responsibility to track how post release supervision time is spent. She noted several
RTFs in the New York City area which are closer to Nassau County, including the Queensboro
Correctional Facility, but gave a reason why each of them was not appropriate, in her opinion, for
the petitioner.

The second witness to testify on behalf of the respondents was David Howard, a Senior
Offender Rehabilitation Coordinator. He testified that he is familiar with the petitioner, that
petitioner is on post release supervision, that he must have a SARA compliant residence before being
released, that as a participant in the RTF program he meets with a counselor every two weeks as
opposed to regular inmates who meet once per month, that he goes to the parole office in
Poughkeepsie, that he is an RTF program which started November 3, 2014. He states it is a 28 day
program with nine modules and that it is different than “Phase 3" which all inmates transitioning out
of the correctional facility go through, as it is specifically designed for sex offenders though some
topics are the same. The petitioner had maintained that it was virtually the same program he had
already been through. Mr. Howard explained each of the nine modules including the first, giving the
releasee information on registering as a sex offender; the second, how to find jobs; the third, healthy
relationships and activities; the fourth, life skills; the fifth, available community resources; the sixth
through eighth, which he states were not specifically for sex offenders and the ninth, which deals
with and identifies triggers for relapse and that within the RTF it is specific for sex offenders. He
testified that an offender rehabilitation coordinator that is an employee of DOCCS runs the program.

Mr. Howard testified that Mr. Scarberry is in the community project program and works at
the storehouse, though he acknowledged that is on the FCF grounds. He stated that it is specific for
the RTF inmates. He testified that it is different from the job program for other inmates in that most
inmates in the general population are in the gates of the facility except for those working to take care
of the grounds. He testified that the petitioner gets paid $10.00 per day which is substantially higher
than other inmates who get $5.00 per day or less. He pointed out that Parole Office Stewart from the
Manhattan Bureau of Special Services checks in every Monday at the work site and that the
petitioner seeks his parole officer every Tuesday in Poughkeepsie although inmates in the general
population see theirs less frequently. Mr. Howard testified that no housing that the petitioner
proposed has been approved either because it would not have sex offenders or it was not SARA
compliant. He is aware that none of the petitioner’s family will house him. He confirmed what
Assistant Commissioner McGrath stated which is that the housing that petitioner is in at Dorm 12-1
is for RTF participants only in the work release program. He stated that if petitioner had SARA
compliant housing he would be released although he would have to wait two business days. He
testified that if released now the petitioner would have nowhere to go and wouldn’t be compliant
with his post release supervision terms.
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Mr. Howard acknowledged that Nassau County was the county of petitioner’s conviction.
He testified that the petitioner could be in an approved treatment program off facility grounds and
come back to the facility only at night but that he has not seen this happen with anyone yet. He
acknowledged that the petitioner is not able to leave the FCF grounds, that he has to abide by FCF
rules, and commissary and mess hall schedules. He testified that he did not know whether anything
regarding petitioner’s living conditions had changed between his RTF program and being an inmate
in the general population. The only differences he could cite is that there is a dorm for those in the
RTF program, that they work outside the main security fence, have more frequent contact with a
parole officer, have higher pay, and have offender rehabilitation coordinator meetings.

The court notes respondents’ counsel’s letter sent by fax yesterday indicating that petitioner
will be transferred to the Queensoboro Correctional Facility “for the release to the community in
Nassau County, his county of conviction, on November 24, 2014.” By fax received today,
petitioner’s counsel asks that this matter not be dismissed as moot as this is an important and
recurring issue affecting numerous RTF designees in the FCF and other correctional facilities. This
court agrees. Therefore, it is hereby

ORDERED that the petition is granted to the extent that this court finds that DOCCS has
failed to perform a duty enjoined on it by law in that petitioner is not in a compliant RTF program.
Therefore, pursuant to CL §73, the respondents shall forthwith transfer Mr. Scarberry to a
community based RTF with statutorily compliant programs, or see to it that he is placed in SARA
compliant housing. A conference will be held before this court on December 3, 2014 at 9:45 a.m to
ensure compliance with this order unless proof of such transfer or placement is provided to the court
on or before December 2, 2014 at 12:00 p.m. Transfer to the Queensboro Correctional Facility may
satisfy these requirements.

This constitutes the decision, order and judgment of the court.

Dated: November 21, 2014 ENTER:
Poughkeepsie, New York \

MARIA G. ROSA, J.S.C.

Sophia Heller, Esq.

Karen Murtagh, Executive Director
Prisoners’ Legal Services of New York
41 State Street, Suite M112

Albany NY 12207

State of New York

Office of the Attorney General

Attn: Barry Kaufman, Assistant Attorney General
One Civic Center Plaza, 4™ Floor

Poughkeepsie NY 12601
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Pursuant to 22 NYCRR 671.5, please be advised that you have the right to appeal, or to apply for
permission to appeal, this order to the Appellate Division. Your notice of appeal must be filed at the
Dutchess County Clerk’s Office, 22 Market Street, Poughkeepsie, New York 12601. Upon proof
of your financial inability to retain counsel and pay the cost and expenses of the appeal, you have
the right to apply to the appellate court for assignment of counsel and leave to prosecute the appeal
as a poor person. CPLR Section 5513 provides that an appeal may be taken, or motion for
permission to appeal may be made, within thirty (30) days after the entry and service of any order
or judgment from which the appeal is taken, or sought to be taken, and written notice of its entry.
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STATE OF NEW YORK ) AFFIDAVIT OF SERVICE
) Ss.: BY OVERNIGHT FEDERAL
COUNTY OF NEW YORK ) EXPRESS NEXT DAY AIR

I, Tyrone Heath, 2179 Washington Avenue, Apt. 19, Bronx, New York 10457, being duly
sworn, depose and say that deponent is not a party to the action, is over 18 years of age and
resides at the address shown above or at

On March 10, 2023

deponent served the within:  Brief for Appellants

Upon:

Office of the Solicitor General of the State of New York
Blair J. Greenwald, Assistant Solicitor General

28 Liberty Street

New York, New York 10005

(212) 416-6102

the address(es) designated by said attorney(s) for that purpose by depositing three (3) true copy
of same, enclosed in a properly addressed wrapper in an Overnight Next Day Air Federal
Express Official Depository, under the exclusive custody and care of Federal Express, within the
State of New York.

Sworn to before me on March 10, 2023

GNarcena &ab &5 /]’—\}M_“

MARIANA BRAYLOVSKIY
Notary Public State of New York
No. 01BR6004935
Qualified in Richmond County
Commission Expires March 30, 2026 Job# 319525
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