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PlamitiHA=L {"_.M)j‘-\;_i_i_;_:l_l_l"i.l on behall of herselt and all others
similarty situated (eollectively, ~Advantage [ enants™). b her attorney s The Legal
Aid Society and Weil, Gotshal & Nuanges TP respecttully wabmits this brictin
support of the appeal from the order of Supreme Court. New York Counts (Gische.
J.S.Co. entered by the Clerk ot the Court on May 2. 2014 1,

PRELIMINARY STATEMENT

Appellant. on behalt of herself and all other similarly situated
formerly homeless Advantage Tenants, appeals from the trial court’s denial of the
Advantage Tenants™ request for a preliminary injunction because the trial court
erred as a matter of law by applyving the wrong standard in determining that the
Advantage Tenants are not likely to succeed on the merits of their claims. The
record evidence betfore the trial cournt clearly establish that A T., and some 13.000
simtlarlv situated formerly homeless Advantage Tenants, face imminent eviction
and repeat homelessness if Advantage rent pavments to their landiords (the

“Advantage [andlords™) are terminated before their Advantage Azreements expire.

Betore the trial court. there was no dispute that the Advantage Tenants faced

"In order to ¢nsure her safety. the Plaintitt class representative. a sursivor of domestic violence.
wiil be referred to by her initials, AT in all documents submitted to the Court. Counse! for the
Respondents have been provided with AT s full name and the Respondents have consented o
these safety precautions in the procecdings before the trial courte The Complaint (as hercatier
defined: included Jasmine Zheng, one of the Advantage Tenantss Atter the Pling of the
Compiaint. Ms. Zheng withdrew as one of the elass representagives. but remains o member of the

class of Advantacoc Tenants,



trreparablie barm i the absence of the relict reguiested and thar a Falancinge of the
crities tavored the Advantace Tenants -- the trial court tound as much. and the
Respondents” conceded both points. See Record (7R™) 22-23.

Griven the magnitude of the trreparable harm that the Adyvantage
Fenant: taced and the weight of the equities i their tavor, the Advantaze Fenants
oniy needed to make a minimal showing of likelihood of success. The Advantaze
Tenants did so: indeed. the tral court concluded that the Advantage Tenants had
stated a cognizable claim for relief that Respondents are contractually obligated to
continue rent pavinents to the Advantage Landlords on behalf of the Advantage
Tenants untif their Advantage Agreements expire. Nevertheless, the trial court
improper!y speculated. without having conducted anv evidentiary hearing. that the
Advantage Tenants might not be able to produce sufficient evidence at trial
showing that the parties intended to forim a contraci. Based on this speculation. the
trial court improperly denied Appcllant's reauest for relief. [If the trial court had
properiy applied the standard for evaluating the Advantage Tenants™ request for

interin: reliet pending a trial on the merits. the Advantage Tenants would have

" The Citv ¢f New York (the “City™). the New York City Department of Homeless Services
("DHS7). the New York City Human Rescurces Admmistration ( "THRAT). Seth Diamond. as
Commissioner of DS and Robert Doar. as Commissioner of FRA shall be collectively reterred
to as the “Detenduants-Respondents™ or “Respondents™

* Before the trial court. the Detenda ta-Respondents agzreed to apy rl'. araliing intanvor ol AT, 1o
i

all other simajarty sttuated formerly homelcss Advantage Tenantso See R-150 Arnter the closine

of the record on s appeall the Defendants stupulated to Clas< certitication.




boeen entitied to a prelmminary mjunction i order o preoerse the satis gno untld o
tina! decision i~ reached on the merits,

At the prehiminary stage ot the litgation betore the el court. the
Ad antave Tenants established a toundation tor 2 ﬁndi?lg ot likchhood of ~ucce--
on therr clatms. and it was improper tor the tricl court to make an evidentiars
finding without a heartng at that early juncture. Indeed. vahid and entorceable
coniracts exist between Respondents and the Advantace Tenant< landlords. as
well as between Respondents and the Advantage Tenants. Respondents agreed o
pav a specitied amount of the Advantage Tenants” monthls rents directls to the
Advantage Landlords tor one vear. and for a sccond vear if the Advantaze Tenants
met the Respondents” stated criteria. Inexchange tor the Respondents” guarantezs
to supply a portion of the rent for leases the Advantaze Tenants could not
otherwise aftord. the Advantage Landlords agreed o rent apartments to the
Advantage Tenunts. Further. by moving into these apartments. not only did the
Advantage Tenants relieve Respondents of their legal oblization to provide
temporary . emergency shelter and the cost ot providing such shelter 1o thousands

ot homeless women. men and children. but the Advantage Tenuants took on leases

TAT L and some TI000 simulards sitiated formerty homeless Advantace Tenanr haeve ondy
averted imminent eviction and repeat homelessness during e pendancy of this appeat becanse
this Court cranted an appeliate impunction rarsuant to CPLR Sccton 318 directing the

Respondents to continte making rent payiments to the Advantace Landierds on behalt of the

FE



.

then coudd notethierase attord and o e up ervice dimn chielrer and ther
opportanits tooappls tor other torms of housine Phao the Advasas e Sore o nets
Created vontractial \"}\Iigdli“il.. Between }Ml'[ia..'% woth the lc-_._'-:.tl Cdpacity To enter nto
such contractas and the parties manitested a Clear ohjective intent to be hound b
the oblications contained therein.

Moreover, contrary to the Respondent” claims. the State’s decision to
cut off reimbursement to Respondents tor the Advantuee Program has no bearing
on the enforceabiiity of the Advantage Agreements: the contracts between
Respondents and the Advantaze Landlords and Respondents and the Advantage
Tenants do not contuin o single term conditioning Respondents™ guarantee
oblization to pay atl or part of the Advaentage Tenants” rent on the availabiiity oi
State or tederal reimbursement. And even though the Respondents argue that the
Advaniaze Procram should be constdered 2 soctal services program. this would

st not preciude the Advantage Program documents from forming contractual
oblizations.

Thus. Appellant satistied her burden ot showing a likelihood of
stceess on the claim that Respondents are contractually oblicated to continue the

Advamaze Tenants” rent payments: the trial court should have granted a

LoD vabid contracts enintod

-

Povith the Advantage

Rospondents b e conceded that andlords. the
‘l j: Ll:]:I-'. l RS0 N SSTIEANEY S 1 \..!.)‘\:L.L! !1 r I TUarit N l uxlu[ L riu - Ifl - ‘L.I Cr 'I'I[.'J\.E‘\ _\_;LJ". \. .:(.}
( Respondentad do [ oot drapute thato ! there were entorcesile contacts with the landiords, the

TAdcantase Teneants g owondd be taird parts bencliciarios th
1 = | A

==

I
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profminart nmnchon reguiring Re-pondents to continee maning ~uoh passnents o
[ 1 1l vt NTH I S ) | T B
thie Advantace andiords E'\i..likli!l..' atriad and o ool deterination o e et of

the clanms m this coee
Avcording!y o the trial court™s denial of the Appeifant’s regue-t for o
Sinvnary injunction was improper. and this Court should reverse the trial court’s
order.
QUESTION PRESENTED

Did Appellant make a sufficient showing of a likelinood ot success on
her claim on behalt of herselt and others similarly situated that Respondents are
contractually oblizated to coniinue rent pavments to the Advantage Landlords on
behalt of the Advantage Tenants untl their Advantace Agreements expire. such
that the trial court should have cranted a preliminary injunction requiring
Respondents to continue making such pavments pending a trial and a tinal
determination on the merits of Appeliant’s claims?

The court below answered in the negative.

STATEMENT OF THE CASE
Respondents are lezaliv required to provide shelter to homeless

tamilties with chitdren. as well a5 homeless single adult women and men.” One of

'f_"‘. Mot -1'-'_-‘."»": DS aNa (0 N Y o LN roe 10 200N,
Doy Corey s Badons N 42380 Tu Ny O

- - =

Ny Coent e



Piy.. vy i 1. B e e e trrien ) etvueotal. . . S B S R e o S e o B o - e
Ll saaiis Dl e i Roe-rondents mmplemented o compls wndothee o levnd hideab bt A LR TS

relocating homeless New Yorkers to permanen: housing is a short-term rentul
DroCray | Nty ork (_‘i?.} known as Adys tHRILE (the ",'lgi__‘.':.-_:“l{d;:'-,:_[_’:_'_t'!‘-::’_i;;z'z'_z“i. S

Al The Advantage Program & The Advantage Agrecments

In order to quality tor the Advantage Prozram. the Advantace Tenants
had to mect elizibility criteria. including “work requirement{s]|” and a ~¢client
contribution.” R-109. Homeless tamilies and individuals who left Respondents”

shelters te move into private. permanent housirg through the Advantaze Program

clicved Respondents of their fezal obligations to proside them with shelrer and
services and the Advantagze Tenants entered into leases that they could not
otherwise afford and zave up themr anility to pursue other subsidized housing.
Respondents "muarketed” the Advantage Program to prospective
Advantaze Tenants, shelter providers. and prospective Advantaze Landlords

[y

throuagh tliers. brochures and pamphlets prepared by Respondents. See. e R-84-
90. None of these informational materials states that Respondents”™ Advantage
sy ments are contingent in any way on funding. Indeed. the Advantuge Prozram

documents attzched to Respondents™ own papers set torth the terms of the

Advantage Agreements exactly as the Advaniage Tenants spelied out in therr




moving papers beio == Respondents cuaranteed rent rosmicnts for one or T
vears without any tunding condition Sce. ¢

When o homeless tumily ormditdual was decmed ¢lioible b

Respondents tor Ads antaze. Respondents issued them o Certitication Leter on the

letterhicad of the Commissioner of DHS and signed by g representatinve of DEIS

-

e.o R-3390 1530-15 10 Respondents’

(g%

(including the Commissioner himselfi. Se

Certinicaton Letter nottied the Ady antaze rcuipé&nb that- (1 they were el "f“ ¢ Ioy

the Advantuze Program. 1o the could seck an apartment with o specitied

1ey hud 1o continue to meet Advant eTs 2l

t

maximum monthis rent (i)

T

criteria on the date ot their | ledse \I_mm_ f1v ) -L.”e‘- should show the Certiiie ton

Letter to landlords and brokers during their apariment scarch. (v thes mas be
required to pay for a portion of their monthly rent it so determined by HRA buaszd
on their income and family circumstances. and (viy Respondents” navmients of o

6T " . v et e T e v s e
specified portion or all of their monthls rent “will be suaranteed™ for one vear and

T

I3

==

for a second vear 1f they meet the Advantage Prosram elizgibility criteria. Sce. 2.
R-130 ¢"The Advantage program vuzsrantees that the subsidy portion of the rent

with bepatd. 7 R-3420R-4409 600 Arter being certitied by Respondents to receive

i}'i\'_' (--';_’Tifz‘.,-_l::"rj I_-‘;.’{E'..‘:' !;'I"l\i %] ‘I""._'._E;_:_ ‘*'_'J-i' ] ;I._.-_l.i." \{__i T f !'.'12“~'I'Li\ fu‘ 'n."".?i-"[' :;'-__i"-' '._:" ‘
the various pavments raat wotnd bemcie o the Landlords Th a‘:g'iu" alocave Danihor

Conlact tnlormation 10 thes wanted to aoczpt ine Respondenis oiier and get their sparmionis
i

inspectsl and appros cd tor an Adhaitase Acrcemont Seel o o RT3 gnd RA33



tie.. Ve T e e e e e e —_ bl T . Cr gL et . . Foowr P - . St
Hic Adsanfase ront o tnent ot ul.,::.-'...:*-_ Fodipboatt e Thir ~i 20 loaos iln

P ate landiord s and Peconie Ndu aniaae Tenme Nee R-435. 96,
When Advantaze Tenant entered into lease . Resrondents reauired

e - - HA . - e g PR \ . . [ETPY BT O M
them to sicn an Advanta=zce Procram Partucipant Statement of [ nderstundins

CrParticipant Statement™) that was woso sizned by a DHS representative. Sze e,
R-132-134. The Participant Statement sets forth, umong other things. that (i) the

amournt the Advaniaze Tenant must pay as monthls rent wus “fixed” at the time of
the Certification Letter und “will not change™ for one vear. (i) Respondents wi
pay the entire tirst month’s rent directly to the landlord. (i) the Advantuze Tenant

is responsible for o portion of the monthly rent for the remaining cleven months in

the vesr and. it deemed elizgible for @ second vear. twelve months 1a that second
vear. and t1v) Respondents "will puy 7 the specified monthly rent pavment direcils
to the fandlord tor one vear and for a second vear if the Advant age Tenant meets

the Adsantage elizibility requiremernts. Id.: see also R-349. R-3353.

Respondents required the Advantage Landlords to sign an Advantage

Prozram Landlord Statement ot Understanding or Landlord Staterient of

Commitment (~Landlord Statement™) that the Respondents preparad with thet

-

letterhead at the top. See. e.g.. R-339-360. R-361-303. The Landiord Statement

set fonth ameng other things. that Respondents will make monthly payments

1r =1

tro ot to the lundiord to cover some or all of the Advanige Tenents” monthiv



rent. [roexchance tie Ads antuece Landlords made commitnents to Responsdents,
inciuding agrecinyg that it the Advantaze Tenant vacated his or her apartment,

Respondents could instali another Advantage Tenant in the apartment without any

change in the lease terms and without the Advantuze Landlord beiny able to screen

-

and reject the new tenant as o landlord normally would. See. e.z.. R-339. 361

h

Respondents also prepared an Advantage [ease Rider with their ownz-”*'-
fetterhead at the top. which was aitached to cach Advantage lease. Seee.z.. R-
364-376. The Advantaze Lease Rider provides that the City shall pav a monthly :
rent directiy to the lundlord for one vear and for a second veur if the Advantage
Tenant meets certain criteriz. Moreover. pursuant to the Respondzents™ initial
Advantare Lease Rider. when the Respondents renewed an Advantage Tenant for .
a second vear. the Rider required the Advantage Landlords to agree to forego 3nv“

rent increases o which they would normally be entitled for renting their apartment

IJJ
oy
o' &

66.

l,)
"

for a second vear. Seee.g.. R-36

Nowhere in anv of the Advantage documenis” did Respondents

condition their objjgations to pay part or ail of the Advantage Tenants” rent on

eceipt of tunding or Respondents™ tiscal condition. Nowhere in any of the

fhe Advanices Tenanis refer o tne documents deacrtbed above as the "Advantage
Agregments T The wens of the Advaenisge Agreements are Jetingd by one or more Jocuments
described shove including the Ceruficanon Leter, the Participant Statemens. the [andlord
Statement and or the [ease Pi.l::_ Pheterm " Ads antage Avreenienty’” encompasses contracts
enerad into ny Respondents, both vt tne Sudvantace Tepants and the Adventage Landiords.



Advantage documents did Respondents retain the right to terminate their
obligations bascd on lack of funding during the term of Advantage Leasc.
Respondents clearly knew how to retain termination rights because other, similar
agreements contain precisely those limitations.” Moreover, as the Respondent’s
own trial court papers reveal, the State has specitically told Respondents that the
withdrawal of State and federal support did not terminate Respondents’ authority
to continue the Advantage rent payments. R-465.
B.  Proceedings Below

New York City has been engaged in a dispute with the State of New
York over the State’s funding of the City’s budget for this next fiscal year. The
State announced that it would no longer offer funding for the City that was
earmarked for the Advantage Program, and the City publicly contested the State’s
decision. In March 2011, Respondents then announced their intention to
unilaterally breach the Advantage Agreements. On March 28, 2011, to stop
Respondents from breaching their contractual obligations which would subject the

15,000 Advantage Tenants to imminent eviction and repeat homelessness,

? Indeed, the Rider to the Advantage leases for participants in the Children’s Advantage Program
contains a clause indicating that acceptance into the New York City Housing Authority’s’
Section 8 program would terminate the participants™ Advantage cligibility and thereby terminate
the Respondents™ obligation to continue Advantage payments. See R-366. Thus, Respondents
clearly knew how to make their contractual obligations to Advantage recipients contingent upon
a future event. Sce id.: sec also R-270-271. They simply did not do so in this case with respect
to funding.

10




Appellant, on behall of the Advantage Tenants, brought an action asserting claims
for specitic performance, injunctive relief, declaratory judgment and violations of
Advantage Tenants' due process rights (the “Complaint™). At the same time,
Appellant filed a motion (the “Motion™) for a preliminary ijunction to prohibit
Respondents from discontinuing rent payments on behalf of the Advantage
Tenants prior to the expiration of the Advantage Agreements." On March 28,
2011, the trial court. by an Order to Show Cause, granted a temporary restraining
order pending a decision on the Advantage Tenants™ Motion, thereby requiring
Respondents to honor their obligations under the Advantage program with respect
to April and May rent payments. On April 14, 2011, Respondents cross-moved to
dismiss the Advantage Tenants™ Complaint for failure to state a claim upon which
relief may be granted.

On their Motion, the Advantage Tenants demonstrated -- and
Respondents conceded -- that the Advantage Tenants would face irreparable harm
in the absence of a preliminary injunction. The trial court agreed. R-22-23.
Similarly. the Advantage Tenants demonstrated - and Respondents conceded - that
a balancing of the equities weighed in favor of the Advantage Tenants® Motion for

a preliminary injunction. The trial court also agreed. R-23. The trial court further

"I the same motion. the Advantage Tenants also requested certification of a class of over
15.000 formerly homeless Advantage Tenants, The trial court dented the Advantage Tenants”
motion for class certilication as unnecessary at that time because Respondents had agreed to ticat
all Advantage Tenants similarly situated i accordance with the trial court’s rulings. See R-33.




found that the Advantage Tenants” e, as set forth in their Complaint, stated a
cause of action as a matt. v of law and denied Respondents™ cross-motion to dismiss
the Complaint for tatlure to state a claim. R-33.

The trial court, however, denied the Advantage Tenants” Motion for a
preliminary mjunction to contintie the trial court’s interim relief pending a

determination of the litigation (the “May 2 Order™). The Court speculated that the

Advantage Tenants were “not likely to succeed on the merits because there [is]) i
little evidence that NYC and the landlords intended to be contractually bound at
the time documents were signed.” R-33. No evidentiary hearing, though, had been
held in the case. Moreover, in denying Respondent’s motion to dismiss the
Advantage Tenants” Complaint for failure to state a claim, the trial court
specifically concluded that there 1s an “open [ | question as to whether the
[Advantage] program docuinents created a contract in the first place or whether
they were just part of the delivery of a social service program.” R-33.

In other words, the trial cou.. did not find in its May 2 Order that the
Advantage Tenants™ claims fail as a matter of law; rather, the trial court found that
the Advantage Tenants have a possibility of prevailing on the merits of their
claims. However. contrary to the legal standard for granting interim relief pending
a trial on the merits. the trial court denied the Advantage Tenants™ request for a

preliminary injunction.



The Advantage Tenants appealed from the May 2 Order.

Recognizing the irreparable harm and inequity facing the Advantage
Tenants, the trial court staved its vacatur of its temporary restraining order for ten
days to enable the Advantage Tenants to seek interim relief from the Appellate
Division. R-37. Appellant filed with this Court a Motion for Interim Relief to
Preserve the Status Quo Pending Appeal or tor an Expedited Appeal with a Time

Preference ("Motion for Status Quo™). In the Motion for Status Quo, Appellant

requested that this Court grant the Advantage Tenants interim relief to preserve the
status quo pending this appeal. Alternatively. the Advantage Tenants requested
that the Court grant the Advantage Tenants an expedited appeal with a time
preference and calendar the appeal for the June 2011 term, because, without
interim relief, the Advantage Tenants faced imminent eviction proceedings in June
2011,

On June 2, 2011, this Court ordered that the Mol‘ion for Status Quo be
granted “to the extent of directing the aforesaid payments be maintained pending
hearing and determination of the appeal, on condition that the appeal be perfected
on or before July 11, 2011 for the September 2011 Term.”

Following the issuance of this appellate injunction, at the insistence of

the Respondents and without the benefit of this Court’s decision on this appeai, the

"



trial court has conducted a trial on the merits and a b, oscheduafe has been set
with final submissions due on August 11,2011,
On this appeal, the Advantage Tenants ask this Court to reverse the
trial court’s May 2 Order denying the Advantage Tenants’ request for a
preliminary injunction to prevent imminent eviction and repeat homelessness.
ARGUMENT

I. THE TRIAL COURT APPLIED THE INCORRECT LEGAL

STANDARD IN EVALUATING THE ADVANTAGE TENANTS’

REQUEST FOR A PRELIMINARY INJUNCTION

A. The Advantage Tenants Met The Requirements For A
Preliminary Injunction

A preliminary injunction may be granted “in anv action where the
plaintiff has demanded and would be entitled to a judgment restraining the
defendant from the commission or continuance of an act, which, if committed or
continued during the pendency of the action, would produce injury to the plaintiff.”
N.Y.C.P.L.R. § 630].

Courts grant preliminary injunctions where (1) the party seeking the
injunction has a likelihood of ultimate success on the merits, (2) the moving party

may suffer irreparable injury if the injunction is withheld, and (3) a balancing of

the equities tips in favor of the moving party. See Terrell v. Tairell. 279 A.D.2d

301,303, 719 N.Y.S.2d 41, 43 (1st Dep’t 2001); Four Times Square Assocs...

L.I.C.v.Cignalnvs., Inc.. 306 A.D.2d 4,5, 764 N.Y.S.2d 1. 2 (1st Dep’t 2003):
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right v Lewiso Nos 12376 08 2008 W 4681929 (Sup. Cu Kings County Oct,
23.2008). As a general matter, a lower court’s denial of a preliminary injunction

1s reviewed tor an abuse ot discretion. Louis Vuitton Malletier v. Doones

Bourke. Inc.. 454 F. 3d 108, 113 (2d Cir. 2006); Reuters Itd. v. United Press Int’].

Inc.. 903 F.2d 904,907 (2d Cir. 1990). A lower court abuses its discretion when it
rests its decision on a clearly erroncous finding ol fact or makes an error of law.
Square Assocs.. 300 A.D.2d 4, 764 N.Y.S.2d | (denial of preliminary injunction
reversed): Ma v. Lien. 198 A.D.2d 186, 604 N.Y.S.2d &4 (Ist Dep’t 1993) (same):

Societe Anonvme Belge D’ Exploitation De La Navigation Aerienne (Sabena) v.

Feller. 112 A.D.2d 837,492 N.Y.S.2d 736 (1st Dep’t 1983) (same}).
Because the three-factor test is not rigid. courts may weigh the
“irreparable harm™ and “balance of the equities™ factors of the preliminary

injunction analysis more heavily than the “likelihood of success™ factor. Gluck v.

Chevre Liady Nusach Hoary. No. 0320-07. 2007 WL 6895263 (Sup. Ct. Rockland

County Apr. 30, 2007) aff'd, 55 A.D.3d 668. 865 N.Y.S.2d 356 (2nd Dep’t 2008 )

see also Reuters Lid.. 903 F.2d at 907 (“Irreparable harm is the single most

imporiant prerequisite for the issuance of a preliminary injunction.”) (internal

uotation marks and citation omitted): Natsource LL1.C v. Paribello. 151 F. Supn.
q N atse L P

2d 465,469 (S.D.NY. 2001) (same). Indeed. New York courts apply a reduced



standard when evaluating the hkelthood of success tactor it the dental of e
injunctive reliet would render the final judgment inettectual. See, e Musjid,
Ustnan, Ine. v Beeeh 1400 LTC. 68 ALD.3d 942,043, %02 NY.S.2d 430 (2nd
Dep™t 2009y (plaintitt entitled to a reduced degree of proot on likelinood of success
because the denial ot a preliminary injunction would disturb the status quo. likels

render the final judgment inettectual and cause irreparable harm in the loss ot

long-term leaschold interest): S W, 120th Realty Corp.v. Cont’l Capital Group.

LLC.. No. 110318 052005 W1 2741954, at *3 (Sup. Cu NLY. County Oct. 24,

2003) (preliminary injunction to maintain property must be granted to maintain the

status quo “even if the movant’s success on the merits [could not| be determined at
the time that the application for a preliminary injur:ction [was] brought™ because.
under the circumstances. “the equities lie in favor of preserving the status quo™).
1. Respondents Conceded That The Advantagse Tenants Will

Suffer Irreparable Injury Absent A Preliminary Injunction

And That A Balancing Of The Equities Favors The
Advantage Tenants

Respondents did not contest that the Advantagze Tenants will sutter
irreparable injury if the Respondents breach the Advantage Agreements. R-22-23.

Respondents also did not contest that the balancing ot the equities weighed in favor

of the Advantage Tenants. R-250 Indeed. Respondents attirmatively agreed that



the Advantage Teaants will sutter irreparable injury as a result of Respondents”
discontinuance ot the Advantage pavinents.

Thus! the Advantage Tenants have met the second and third elements
for a preliminary injunction,
By The Advantage Tenants Made A Prima Fucie Showing Of

Likelihood Of Success On Their Claims For Specific
Performance, Declaratory Relief, And Injunctive Relief

The ~hikelithood of success on the merits™ factor requires only a
“prima tacie showing of a right™ and not ~actual proot of the case.”™ Terrell. 279
AD2dA30T.303. 719 NY.S.2d 41,43 (denial of preliminary injunction reversed
because the trial court failed to recognize that “a prima tacic showing of a right to
relief is sufticient” for likelihood of success on the merits and that ~actual proot of
the case should be left to further court proceedings™) (citations omitted): see also

Four Times Square Assocs.. 306 A D.2d 4. 3. 763 N.Y S.2d 1. 2 (“It1s weit settled

that a likelthood of success on the merits may be suificiently established even

where the facts are in dispute and the evidence is inconclusive.”™ ). Gambar Enters..

Inc. v. Kelly Servs.. Inc.. 69 A.D.2d 297.306. 418 N.Y.S.2d 818, 824 (4th Dep’t

1979) (" As to likelthood of success. “[i]t is enough it the moving party makes a

See R-96 (Respordents state that “temding Advantage will have devastating consequences.”
mcludimny forame fannhies back into homelessness. and placing survivors of domestic vielenee at
ereater ni<k of hasing o return to unsate hving condittonso: R-22-23 ¢l here i no serious
dispute that the plaintitts (and other similarly siteated) wiil bearreparabiy hormied 10 the

\

mjancton s net granied. [Respondenis] admit]] that the end f the Advantage program wil

subject many of the 15000 [Advartse Tenants tocviction,. ™



prima tacie showing ot his rivht to reliet. 7 (citation omitied) (aiteration i
originaby. Thus. a judicial determination regarding likelihood of success on the

merits should not amount to a pre-determination of the issues. Bingham v, Struve.

PR A D2 RS ERI39T NUY.S.2d 1560 158 (st Dep't 1992) (quoting Tucker v
Tor, 34 AD2d 322,326, 388 NUY.S.2d 4750 478 (4th Dept 1976)).

Indeed. 1t 1s not tor the court to determine finally the merits of an
action upon a4 motion for preliminary injunction: rather. the purpose of the
interlocutory relief 1s to preserve the status gue until a decision is reached on the
merits. Tucker. 54 A D 2d at 325-26. 388 N.Y' .S.2d at 477-78. Therefore. it is
enough that the moving party make a prima racie showing of a right to reliet. and
the actual proving of the case should be left to a tull hearing on the merits.

MclLaughlin. Piven. Vogel. Inc. v. W.J. Nolan & Co.. [14 AD.2d 163, 172-73.

498 N.Y.S.2d 146, 152 (2nd Dep’t 1986) (" As to the likelithood of success on the
merits. a prima facie showing ot a right to relief is sufticient: actual proof ot the
case should be left to further court proceedings.”™).

The mere fact that there mav be questions ef tact for trnial does not
preclude a court from exercising its discretion n granting an injunction. Egan v,

N.Y. Care Plus Ins. Co.. 266 A.D.2d 600, 601-02. 697 N.Y.S.2d 776. 777 (3rd

Dep™t 1999) [ The first requirement does not compe! a demonstration that



'

SHveess-nnthe Meritx b= practic sy o cetitude )= see Nlelsin-v EnionColl:
AD 2d 4470 445490600 NOY .S 2d T4 T42-453  2nd Dept 1993

Incxplicably . the trial court here tound that the Advantaze Tenunts
had made a prima tacie showing of a right to relief that survived Respondents’
motion to dismiss the Complaint. but did not have a hkelihood of success on the
merits because there was “little evidence™ of Respondents”™ intent 1o be
contractually bound by the Advantage documents. In reaching this coaclusion. the
trial court applied the incorrect tezal standard when evaluating a request tor a
prelimmary injunction and improperly made a fuctual finding without even holding
an evidentary hearing. In denyving Respondents™ motion to dismiss the Complaint.
the trial court actually found that the Advantaze Tenants™ claims had a sufticient
lezal foundation and that they had shown a prima racie rizht to relief. Egually. the
Advantage Tenants also made the necessary prima tacie showing of the right to
reliet required to establish the likelihood to succeed on the merits of their claims
that a movant must show to obtain a preliminary ijunction.

o The Advantacse Aoreements Satisfv The
Requirements For The Formation Of A Contract

The requirements tor the formation of a contract are (1) at least two
parties with lezal capaciiy to contract. (2) mutual assent to be bound as manifesied
bv the parties” words and deeds. and (35 consideration  See Re<rarine

(SECOND)OF CoNTRACTS 33 90120 17120070 ) see al<o. Rosendale v Mahoney

o
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Wassensien Perelia Emercimge Mirs, Fin [Py, Provinee of Formosa, Noo 97

CIN 793 2002 W TESSRS T at * IS (S.DON Y Jule 202002 A shown bejouw.
the Adsantage Agreements meet all three of these requirement-.

(i) The Department of Homeless Services
Commissioner Had Legal Capacity To Enter Into
Contracts To Provide Housine For Homeless New
Yorkers

Section 612 of the New York City Charter expressis grants the
Commissioner ot DHS the power to enter into and administer conzracts to provide
transitional housing and services tor homeless families and individuals:

The commissioner shall have the powers and perform the
duties of a commissioner of social services under the
social services law tor the purpose of tfultitling his or her
responsibilities under this chapter. In the pcrr‘nrm,mgc of
his or her tunctions. the commissioner shall: 1. be
responsible tor transitional housing and services provided
by the citv for eligible homeless families and individuals.
In performing such duties. the commissioner
mav...enter into and administer contracts. . ..

New York City Charter & 61201) temphasis added).

Indeed. this is precisely what the Commissioner of DHS did as part of
the Advantagze Program. The Commissioner ot DHS sent Certification [etiers to
elizible Advantage Tenants. explicitiv stating that the Advantage Progrom:
“cuarantee|d]” that their rent would be paid directly rom DHS 1o their lzndiord tor

onz or two vears and delegating to a DHS housing speciadist the responsihility for



administering the -»i__':'.}t:.___: ot thie i'ut:‘IlLI.ll..n' Advantaee e \_ B3 bk ot
these tetiers wies on the detterhead of the Commi ~ioner oi DS and was ,u";“-
sizned by arepresentative of DHS cncluding the Commissioner himsel )

=131, Thus.itis clear that the Commis<ioner of DHS and Fis

DY)

c.o R-3590
delegaied representatives had actual authority to enter into the Advantace
Azreemenis with the Advantage Tenants and the Adventave Lundlords and to
administer those contracts. Such statutorily authorized contracts between the Cits
and the Advantaze Tenants and Advantuge Landlords are valid and entorceabic
(11) The Parties Manifested An Objective Intent To

Be Contractually Bound As Fvidenced Bv The
Advantage Documents And The Parties” Conduct

The existence of a binding contract is not dependent upon the partics

ttien Blec. Co. 66 A D 2d 684,

—

subjective intent. P.J. Carlin Constr. Co. v W

O34 2T NY .S ZAd 27U IN it Dept 1978 o Determination as to the existences ot
contractual acreement and its terms depends. not upon the subjectve intent of

either ot the parties... ) (eitatton omitted): Brown Bros. Elee. Contractors . Beum

onstr Corp 40 N Y 2307300 26T N E2d999 ool 393N Y S 2d 33, 3s
L = 1)

32019770 Rathier. courts look 7to the objectiive maniiesiations of the intent of the
partics o~ gathered buotheir expressed words und deed<" to detenmine whethor
Partios Duh e entered o g Conraciine Glrecinient [ _‘¥_~._“._?f o AR Egale NModt
Fric, v Associeed A T2AD 2 T2 TON N Y S DA 407 2o




-

Cxc o ot 2000 crn determining whether aparts entered 1o o bindins contract,
cour oschew the subjective and fook to objective muniestations of intent as

st ned by words and deeds T dnternie! citation omittady. The rational s

belii Capplving an objective stundurd is that only a muniteswcion of intent. and not
ap:Tosactual intent may justify a nromisee in understanding thet a commitment

hus ~=zn made. Merritt [ Vine urds Inc. v, Windy Heichts Vinzvard, Ine.. 61

NY 2106460 NE2d 1077 472N Y .S 2d 392 (1984 Accurate Realne LLC .

Dor Zo. 80 ADAA 1041 1041913 N Y.S.2d 394,393 (3d Dep 't 2011)
(“Intomretation of o written agreement reqiires us to determine the parties” intent
as dooed from the language of the instrument. with the words ¢nd phrases

empr. .od given their plain meuninz.™) (citations oritted .

The trial court stated that the Advantags Tenents did not have a high
pro~o~iiiv of success on the merits becuuse in order to succeed on their contract
clatm the Advantage Tenants “would need to prove that. at the time the program
docuents were signed. NYC and the tenant participant each had an actual
inter” nto [be] bound contractuaily.” R-28. (emphasis added). Likewise. the
trias .« ortsteted that the Advantaze Tenants are “not likely to succeed on the
meris- ~ecanse there is lintde evidence that [Respondents] and the landiords
ntendad to be contractually hound at the time the dociments were sicned.”™ R-33

In boo ot these stutements. the tria! court articuluzed . requireinien: for courts o



discere the subrecnv e mtent of the parties i order o detenmine whether a contract
his been formed. But. the triad court upplicd the wrong standard by focusing on
subjective intent and tuiling to focus on the “objective mantfestations of the intent
of the parties as cathered by their expressed words and deeds.” Brown Bros.. 41

NY 2dat 399,361 NUE2d at 1001, 393 N.Y.S.2d ar 331-32: Keis Distrib. [nc. v.

N Disirib. €0 226 AD.2d 967.968. 641 N.Y.S.2d 417. 419 (3rd Dep't 1996)

(~Where the parties” intention to be bound is evidenced by a document’s language

and termis. then it 1s such manifestation of the parties” intention. rather than actual

or real intention. v ;-ich controls.”) (emphasis added).”

When one considers the objective manifestation of the parties” intent
trom the documents in the record. the centractual nature of the Advantage
Agreements becomes clear. With respect to the parties” expressed words. the
Advanzaze documents include a Cenitication Letter on the Respondents” letterhead
from Respondents to the Advantage Tenants. a Participant Statement drafied by
Respondents on their letterhead and required to be signed by both the Advantage

Tenantand a Ciiy representative. a Landlord Statement on the Respondents”

“ Indeed. there would be no certainis ncontracts if sthjective intent zoverned whether a
contraci exists. A party L.ﬂU;ij. simipiv claim fater that i Jid not really intend to be bound
rezardiess of the oblective manifestution v "[' at parties’ intention at the time of the o ‘ntract
exoCulion. Sog L\_:,!:L'-:lc-. v Rinosion Hoews, As [h._ YA DZESTU A8 NUY .S ZA S1R03d Dep't

aa¥ noreeched e court looks not e the parties”
aricr-:*"r_-:;.u nrof '5“-...1..!. subicciive In tenit. but mithe T at their ebiective mntent as manitested by
their cxprossad words and conduct st the ume of the sgreement 7vecinsion omitted: Jump v
juﬂ'if_-. SN A D Zd Ton TR N Y N2 T e d e "'" Dy




letterhead requived to be stgned by the Advantave Landlords, and a Tease Rider
& m fs

drafted by the Respondents on their letterhead and then signed by a City

representative, the Advantage ‘Tenants, and the Advantage Landlords.

Not only did the City require the Advantage Tenants and the

Advantage Landlords to sign a number of these documents, an act which by itself

has contractual significance, but the City also included contractual language within

the documents it drafted:

1)

3)

4)

“The Advantage program guarantees that the subsidy portion of the
rent will be paid directly to your landlord for one year.” R-130.
(emphasis added).

“Rental payment to your landlord will be guaranteed for one year
and you may be qualified to receive a second year of rental
assistance....” R-342 (emphasis added).

“Under the Advantage Program, the City of New York (“City”)
will pay a portion of my monthly rent (over and above my family’s
rent contribution) directly to my Landlord.” R-132 (emphasis
added); see also R-394.

“Under the IRA Advantage Program, the City will issue a
monthly rent supplement for a period of one year, directly to me,
the landlord, on behalf of the eligible HRA Advantage client
(“tenant”).” R-361 (emphasis added).

In addition to the contractual language found in the body of the

Advantage documents, one version of the Landlord Statement of Understanding,

was actually entitled, “Landlord Statement of Commitment.” R-361 (emphasis

added). Even the City’s Advantage informational materials contained contractua]




language. For example, a fact sheet on Work Advantage states that the program
involves “guaranteed rent payment” to landiords for twelve months. R-89
- = I . et ' . ut ER TS . . ”
(emphasis added). Viewed objectively, words such as “guaranteed,” “will pay.
[T LATESU T .Y . : g ?? . vy e T TV = =
willissue,” “shall pay,” and “commitment™ clearly evince an objective intent by

the City to be bound contractually. Scc Accurate Realty, 80 A.D.3d at 1041, 915

N.Y.S.2d at 395 (“Interpretation of a written agreement requires us to determine
the parties’ intent as derived from the language of the instrument, with the words
and phrases employed given their plain meaning.”) (citations omitted); Black’s
Law Dictionary 772 (9th ed. 2009) (defining the word “guarantee” as “[t]he
assurance that a contract or legal act will be duly carried out™).

With respect to the conduct of the parties, Respondents objectively
manifested an intent to be bound by the Advantage Agreements by becoming
extensively involved in drafting the Advantage documents and in the Advantage
lease signing process. Specifically, Respondents required each Advantage Tenant,
cach Advantage Landlord, and a City representative to attend a meeting where both
the apartment lease and the Respondents Advantage documents, including the
Respondents’ lease rider, were signed alter all parties reviewed the documents
together. R-220-225, 99 42-51. At this meeting, the City representative also
(1) signed the Respondents” Lease Rider, (i1) provided the Advantage Tenant with

apartment Keys, (1i1) scheduled a move-in date, and (iv) paid the security deposit

1-J
s




and three months rent directly to the Advantage Landlord using the Respondents’
checks. R-220 942, This meeting clearly involved a meeting of the minds, and,
by signing a Lease Rider that the City prepared on its letterhead and paying monies
to a landlord with City checks in exchange for the landlord’s signature and keys to
the apartment, the City clearly manifested an intent to be bound by the Advantage
Agreements.

The City also manifested an intent to be bound by the Advantage
Agreements when it purposefully inserted the term “guarantee™ into the Advantage
Program documents. Prior to the Advantage Program, the City ran a program
called Housing Stability Plus. See R-208, 4 9. This program provided rental
assistance to former shelter residents; however, payment of the rental assistance
depended on the tenant having an open and active public assistance casc.
Respondents themselves acknowledge that the program ultimately failed because
landlords were hesitant to rent apartments when their rental revenue strcams could
be disrupted by a tenant losing his or her entitlement to public assistance. See R-
27 n.5. (“|Respondents] claim|[}] that landlords were reluctant to participate in prior
programs because payment of the subsidy was contingent on the status of the
[public assistance] case. The language of guarantee was added to inform landlords
that they would be paid regardless of the status of the [public assistance} case.™).

Thus, Respondents developed the Advantage Program, a program that guarantecd



payment of a tenant’s rent, in the hopes of attracting greater landlord participation.
In light of the failure of Housing Stability Plus, an objective observer would view
Respondents™ insertion of the word “guarantee™ to mean that Respondents are now
unconditicnally obligated to make the rental pavments. In other words, an
objective observer would view the Respondents’ undertaking as a contractual
obligation. for anything less than an unconditional obligation had already proven
ineftectual.

Like the conduct of Respondents, the conduct of the Advantage
Tenants also represents an objective manifestation of their intent to be
contractually bound to the Advantage agreements. While the trial court stated that
the Advantage Tenants’ actions may be “consistent with having to meet eligibility
requirements for a particular social services program,”™ R-28. in actuality, the
Advantage Tenants acted in ways that are quite difterent from typical recipients of
public benefits. For example. the Advuntage Tenants legally bound themselves to
leases they could not afford on their own, gave up their judicially required right to
shelter with roofs over their heads and associated social services, gave up their
ability to seek other forms of housing (including supportive housing or other
subsidized housing). and moved their families and/or themselves out of shelters in
reliance on Respondents™ promises. Absent government commitments to pay rent

subsidies. recipients of social services gencrally do not bind themselves to




contracts they cannot otherwise afford  nor are they oblivated to do 5o by any,
social services program.

With respect to the objective manitestations of the Advantage
Landlords™ intent. the trial court stated that “general arguments | | about whether
the parties intended to be bound in contractual relationships. as opposed to
becoming participants in a social services program, apply equally to the alleged
contract with | | landlords.” R-2¥. This reasoning is erroneous. however. because
the Advantage Landlords, unlike recipients of public benefits, are private
businesses that did not enter into Advantage leases for the purpose of receiving
social services. Some Advantage Tenants are certified for leases under which they
do not pay any portion of their rent and, thus, the Advantage I.andlord receives the
entire monthly rent from Respondents. The certainty provided by Respondents”
cormnmitments actually induced the Advantage Landlords to lease apartments to the
Advantage Tenants since the Advantage Landlords made deliberate business
decisions to undertake the process of qualifying their apartments for participation
in the Advantage Program and rent these apartments to tenants who could not
otherwise afford such apartments. See R-138-139. Indeed. there is no evidence
that the Advantage Landlords sought or agreed to participate in the Advantage
program without any contractual assurances that they would receive the agreed-

upon payments. and it 1s inconceivable that the Advantage [ andlords would have

28



entered into the Advantage Feases it they knew the City could unilaterally
discontinue rental pasments based on a claim of financial constraints, Id."
Morcover, various terms of the Landlord Statement and Adsantage
Lease Rider contain commitments of the Advantage Landlord to the City that go
bevond the particular Advantage lease that the Advantage Landlord and the
Advantage Tenant were signing. For example, the Advantage Landlord agreed
that. it the Advantage Tenant vacated his or her apartment. the City could install a
359. The City also required cach Advantage Landlord to agree that the Citv could
oftset any amounts owed to such landlord against any other amounts owed by the
landlord to the City under any other arrangement. See. e.o.. R-369. € |2,
Moreover, the City required the Advantage Landlords to forego their rights to raise
the rent for Advantage Tenants who were renewed for a second year. R-369. 9 3:
see also R-359. To simply state Respondents’ position -- that thev have no
contractual obligat’ ns to Advantage Landlords but could nevertheless force
Advantage Landlords to agree to certain provisions that benefited the City
exclusively -- is to demonstrate how legally insupportable such position is.

(ii1) The Advantage Agreements Are Supported By
Adequate Consideration

P Irdeed. in prior programs such as Housing Stability Plus. Lindiords had dropped out of the
program because rent payments were not guaranteed. Sec R--16.
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Consideration s a bargained-tor benetit to the promisor or a
bargained-for detriment to the promisce. While o promise to perform a pre-
existing feeal duty does not constitute valid consideration, the promisee’™s promise
or performance of an act that he or she is not legally obligated to do may be

considered a legal detriment even it it does not create an actual loss to the

promisee. See Weiss v. Weiss. 266 A.D. 795, 41 N.Y.S.2d 777 (2d Dep’t 1943 ):

see also Maritas v. Campbell. No. &4 Civ. 2270-CSH. 1985 W1, 1407, at *4

(S.DN.Y May 220 1985). Courts generally inquire only into the existence -- and

1ot the adequacy -- of consideration such that, as the famous old adage savs. even a

“peppercorn’” would suffice as consideration. See generally. JOHN EDWARD
MURRAY, JR.. CORBIN ON CONTRACTS (Desk ed. 2011 §§ 3.02. 5.04: Mencher v.

Weiss. 306 NUY. 1.8, 114 NE.2d 177, 181 (1953): Mandel v. Licbman. 303 N.Y.

88,93, 100 N.E.2d 149. 152 (1931): Caisse Nationale De Credit Aericole-CNC A

v. Valcorp. Inc.. 28 F.3d 239. 265 (2d Cir. 1994).

As discussed above. in exchange for Respondents’ promises to pay
some or all of the Advantage Tenants™ rents, the Advantage Tenants entered into
leases they could not otherwise atford. gave up their judicially required right to
shelter with roots over their heads and associated social services, and gave up their
opportunity to apply for other torms of housing. including support:ve housing or

other subsidized housing. See. e.g.. R-125-129. Rexpondents™ promises. thus.

el



induced thousands of homeless New Yorkers to mose out of shelters and into
private. permanent housing. Contrary to Respondents” contentions before the trial
court. the Advantage Tenants did not have a pre-existing legal duty to enter into
Advantage leases. especially at rent levels that they couid not atford. See R-2%
“While the regulations do require homeless families and individuals in the shelter
svstem to scek. cooperate and not refuse permanent housing. or risk sanctions. they
need not accept permanent housing that is unatfordable ™). While homeless shelier
residents should “actively seek housing other than temporary housing ... and not
unreasonably refuse or fail to accept any such housing.” thev are under no
obligation to seek or accept housing thev cannot afford in the absence of the

Advantage payments. See 18 N.Y. Comp. Codes R. & Regs. tit. I8.

A

352.35(¢)5): R-28 (homeless families and individuals are not required to accept
housing that is unaffordable): R-410-411 (administrative finding that tenant was
justified in refusing to sign a lease he could not afford).

Moreover, the Advantage Tenants promised. among other things. to
abide by the terms and conditions of their leases and “to participate in surveys
and or publicity for the Advantage Program.” R-349. These promises represent a
new legal detriment to the Advantage Tenants because prior to signing their leases.
they had no obligation to pay rent. no obligation to abide by the terms and

conditions of their feases or Advantage more generaliv, and no obligation to



participate i Respondents” surveys or give up their prisacy to promote

"

Respondents™ Advantage program. See Becker v. Colonial Lite Irs. Co. 133 ALD.

SEZOIANNYLS 40T 2d Dept 1912): Richman v. Brookhaven Servicing Corp.. %0

Mise. 2d 363363 NY.S.2d 731 (Dist. Cu Suttolk County 1973): Gottlieh v
Tropicana Hotel & Casino. 109 F. Supp. 2d 324,329 (E.D. Pa. 2000, (holding that
the minimal detriment to a participant in a promotional contest. including allowing
a casino to gather personal information about her. was sufficient consideration for
a valid contract). Thus. the Advantage Tenants incurred a lezal detriment as a
result of entering into the Advantage Agreements.

The Advantage Landlords also incurred legal detriment by entering
into the Advantage Agreements. For example. the Advantage Landlords promised
to return any pre-paid deposit to the City if anv Advantage Tenant left an
apartment due to an eviction or move. or. at the option ot the City. to allow a new
Advantage Tenant to reside in the apartment if the original Advantage Tenant
vacated the apartment. See R-339.361.397. In addition. the Advantage

Landlords promised not to charge Advantage Tenants more than their share (i.e
the non-guaranteed portion) of the rent under the leases and to renew the leases of
the Advantage Tenants at the same rent level if so directed by the Citv. Sce R-339,

361. 397, These promises. made directly to Respondents in exchange for the

certainty of Respondents™ guaranteed commitment to pay a portion of the



Advaniuge Tenants” rent clearls represent new leoal detr nent to the Adew g
Landlords."

While both the Advantege Tenants und Advantage Landlords incurred
legal detriments. Respondents acquired substantial benefits throush the Advantage
Agreements. Firsto by leaving the Respondents™ homeless shelters o move into
permanent housing through Advantage. the Advantage Tenants relieved the
Respondents of their obligation to provide them shelter and services under the
Boston Final Judgment and the rulings and orders in Callahan. Second. by
entering into the Advantage Agreements. the Advantage Tenants provided a
signiticant benetit to the City’s bottom line in terms of a gross dollar amount.
Finally. as the operators of the homeless shelter svsiem. Respondents are subject to

various liabilities. owing those in shelter special duties of care. When Advantage
recipients left shelters and enterad into private apariments. manyv of those liabilities
ceased to exist for Respondents.

The trial court stated that what the Advantage Tenants have identified
as consideration “can be equally consistent with [an Advantagze Tenant's] decision

to participate in a voluntary social services program.” R-27-28. However. the

Court found that whether the Advantage Tenants™ actions constituted consideration

7 By entering o the Advantage Agreements -- o their detrinnent -- the Advantage Landiords

also gave up the op“nru;m{} to rent to other tenants who had the ability to puv rent on their own
because they were induced by the City's rent par mont guarantees and upfront reni Davmenis,
See R-134. ¢ <




or were Tmerels aspects und conequences of participating i the Adsentas o
program” could not be determined us a matter of law. thus rejecting Respondents”
arcument that the Complaint should be dismissed tor want ot consideration. R-2x.
[he Advantuge Tenunts” actions. however. are not mere aspects or conseguenies
of parteipating in the Advantage program. Rather. the Advantage Tenants” actions
are objective manitestations of their intent to be contractually bound by the terms
of the Advantage Agreements and demonstrate their reliance on Respondents’
commitment to be contractually bound by the Advantage Acreements as well.

Thus. the Advantage Tenants presented more than sufficient evidence
establishing that both the Advantage Tenants and the Advantage Landlords
provided adequate consideration to Respondents.

b. The Advantage Tenants Are Likelv To Succeed On
Their Claim For Specific Performance

Under New York State common law. specific performance should be
granted where “t1) there is a valid contract between the parties: (2) the plaintiff has
substanuially performed under the contract and is willing and able to perform its
reinaining obligations: (3) the defendant is able to perform its oblizations: and (4)

the plaintift has nc adequate remedy at law.” Niagara Mohawk Power Corp v.

Graver Tank & Mfe. Co.. 470 F. Supp. 1308, 1324 (N.D.N.Y. 1979): see also Piga

v Ruabin. 300 ALD.2d 63,69, 751 N.Y.S.2d 195,193 (st Dep't 2002): Del Valle

v. Broccoli. No. 3737 00, 2008 WL 7674448 (Sup. Ct. Kings County Oct. 23,
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2005 The tact et torth by the Advantace | enants custhy satistied the o
elements.

As discussed above: the Advantage Agreemients into which the
Respondents entered swith each Advantage Tenant are valid and er.forceable
contracts. The Advantage Tenants have relied on these contractual agreements in
exiting the shelter sy stem and entering into private residentia! leases with their
landlords. R-127-12& 9 9_[2. Respondents did not dispute that the Advantage
Tenants have complied. and continue to comply. with the terms of the Advantaze
contracts in all material respects. The Advantage Tenants™ initial relocation from
public shelter to private housing subect to Advantage leases constituies substantial
performance under their contracts with Respondents. The Advantage Tenants are

also willing and able to perform any and all remaining contractual oblivations. R-

Finally. there is no adequate remeds at law that would make the
Advantage Tenants whole if Respondents were to discontinue their rent pavments
pendinz a final decision on the merits. The Advantage Tenants do not have the
resources to tind alternative attordable housing on only weeks™ or davs™ notice.
Nor can they afford to continue to pay the rent under the leases they sivned relving
on Respondents” guarantees. R-129.0 € 14 In fact. it is precisely the Advantaze

Tenants” precarious tinancial situations that have rendered them elivible for

s
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participetion i the Advantaze procram in the tirse place. [ Respondont -
disconunue the pavinents. the Advantace Tenuns will Hikely cithor be torced huck
into the shelter svstem - assuming that the Crts has, sohich o does not, sufricient

shelter tor 13.000 additional households - or will become homeless on the street
ot the Citv. In either event. Respondents™ unilateral abrogation of their contractuai
obligations to Advantage Tenants will cause irreparable harm. which. as discussed

above. Respondents do not dispute. Thus the Advantage Tenants have met the

requirements to obtain specific performance.

H. THE ADVANTAGE AGREEMENTS ARE ENFORCEABLE
CONTRACTS, AND THE ADVANTAGE TENANTS ARE ENTITLED
TO ASECOND YEAR OF ADVANTAGE RENTAL PAYMENTS IF
THEY MEET RESPONDENTS” PREVIOUSLY ESTABLISHED
CRITERIA

A Respondents’ Advantage Aereements With The Advantase
Tenants Are Based On Bargained-For Exchange

For a contract to be enforceable. a connection must exist between the
consideration and the party’s promise for the consideration. In other words. ~[tjhe
promise and the consideration must purpert to be the motive cach :or the other. in

whole or at least in part.” Allegheny Coll. v. Nat'l Chautaugua Ceountv Bank. 246

NY. 3693730 139 NE 750174, 537 A LR 9RO. O8O (1927). If these conditions
are met. there has a been a barzained-for exchange sutticient to create ¢ contract.

See id.: Bangue Arabe et Intermationale D Investisserment v, Bulk Ol (USA) Inc

726 F. Supp. [41H E4T9(S.DNYL 1989) tapplving New York fuwn



[n this cuses by promising to be bound by ther feascs with the
Advantage Tandiords and therehy move out of the municipad shelier system, the
Advantuge Tenants provided substantial benetits to the Respondents. and these
benetits motivated the Respondents to enter into the Advantage Agreements.
Likew se. the Respondents”™ promise to make payments directly to the Advantage
Landlords motivated the Advantagze Tenants to enter into the Advantage

Agreements. See. e.w.. R-123-129. Thus. there was a bargzained-for exchangze.

The Respondents’ contention that they did not receive a legal benefit
from the Advantage Agreements 1s not only wrong. but patently disingenuous.
First. by leaving the Respondents™ homeless shelters to move into permanent
housing through Advantage. the Advantage Tenants relieved the Respondents of
their ozligation to provide them shelter under the Boston Final Judgment and the
rulings and orders in Callahan. Second. by entering into the Advantage

Agreements. the Advantage Tenants provided a significant benetit to the City’s

,.\

bottom line in terms of a gross dollar amount. ™ As the Respondents have

;...

admitted. in the absence of Advantage. Respondents will now need to open and
operate 70 new shelters throughout the City and expect to incur increased shelter
expenses. combined with increasad cash assistance and related expenditures. See

Indead. in snpouncing the u"»\.r.m,h Prozram. the State Repondents adnmuned that moving
the Adnantave Tenents out of shelters would reduce the State and Ciin s shelter costs. See R-

At




R-1T11. Thus, the cost of running the Advantage program is significantdy fower
than the cost of providing temporary shelter and related assistance and is of
significant benefit to Respondents.

Finally, Respondents received a benefit from making Advantage
payments because the payments transformed the cost ol supporting those in
homeless shelters from a variable cost to a fixed cost. Without the Advantage
program, Respondents’ expenses, as they relate to Advantage Tenants, would have
been unknowable because the Advantage Tenants might have been in and out of
the shelter system for the duration of their Advantage leases. Under the Advantage
program, however, the City pays a predetermined amount to Advantage landlords
each month, and this payment represents a fixed cost to the City.'°

B. The Advantage Agreements Are Enforceable Contracts
Within The Advantage “Social Services” Program

Respondents have argued that, because Advantage is a social services
program, the Advantage Agreements cannot be enforceable contracts. This
argument is without merit. As discussed supra at 20, Section 612(1) of the New
York City Charter expressly grants the DHS Commissioner the power to enter into

contracts to provide transitional housing and services for the homeless.

0 . . .

' As noted supra on page 33, by moving out of the shelters and into Advantage apartments. the
Advantage Tenants also helped to reduce the Respondents™ habilities associated with the
provision of emergency shelter.




New York courts have found that social services program assistance
may be provided by contract. See, ¢.¢.. Mut. Hous. of Tompkins County. Inc. v.
Hawes, 4 Misc. 3d 247, 780 N.Y.S.2d 276, 283 (Ithaca City Ct. 2004) (deal

negotiated between the Department of Social Services (*1DSS™) and landlord for

payment of tenant’s rent qualified as a contract): Marks v, City of New York, 121

Misc. 2d 303,305, 467 N.Y.S. 2d 137, 138 (N.Y. Civ. Ct. 1983) (stating that it is
“well settled™ that the City and DSS have an obligation to pay a landlord rent for a
socral service recipient’s housing if there is privity of contract between the
landlord and the City and DSS). Federal courts have also determined that social

services programs and contracts within those programs are not mutually exclusive.

See McNeill v. N.Y.C. Hous. Auth., 719 F. Supp. 233, 249 (S.D.N.Y. 1989)

(legislation requiring Section & housing to meet federal housing standards did not
prevent New York City Housing Authority from contracting with landlords to
comply with these standards). Thus, the express grant of power to the DHS
Commissioner to enter into contracts in {urtherance of his duty to provide
transitional housing and services to homeless New Yorkers negates Respondents”
argument that the benefits provided by the Advantage Program cannot co-exist
with enforceable contracts.

C. The Advantage Agreements Are Also Enforceable By The
Advantage Tenants As Third-Party Beneficiaries




Wholly apart from the fact that the Advantage Tenants have supplied
adequate consideration and that valid contracts exist between the Advantage
Tenants and the Respondents., the Advantage Tenants may also enforce their rights
as third-party beneficiaries of the contracts between Respondents and the
Advantage Landlords.

It is well settled that a person for whose benefit a contract is made
may maintain an action against the promisor, including an action for specific
performance, even when such person 1s both a stranger to the contract and to the

consideration that supports it. See Fourth Ocean Putnam Corp. v. Interstate

Wrecking Co., 66 N.Y.2d. 38, 485 N.E.2d 208. 495 N.Y.S.2d 1 (1985); Lebensfeld

v. Bashkin, 144 A.D.2d 542,534 N.Y.S.2d 221 (2d Dep’t 1988) (action for

specific performance); 22 N.Y. JUR. 2D § 311 (2008).

As the trial court found. Respondents do not dispute that the
Advantage Tenants are third-party beneficiaries if a contract exists between
Respondents and the Advantage Landlords.!” R-29. Here, enforceable contracts

do exist between the Advantage [andlords and Respondents. Key terms of the

contracts:

" Nor do Respondents dispute that the Advantage Tenants would be intended — as opposed to
incidental - beneticiaries. See R-29 ([“Respondents| do [] not dispute that. if there were
enforceable contracts with the landlords, the [Advantage Tenants] would be third party
beneficiaries thercoll7).
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1) The landlord will accept rent partly from the Advantage Tenant, and partly
from the City tor one or two vears. Sce. c.g.. R-304,9¢ 2, 0.

2) The landlord cannot charge an Advantage Tenant an amount above that
stipulated in the lease, regardless of changes in family composition. See.

e.g.. R-359.

3) If the tenant leaves the apartment due to an eviction or move, the landlord
will return any pre-paid rent payments to the City of New York or allow, if
the City elects this option, another Advantage client to reside in the
apartment for the remainder of the period. See, e.g., 1d.

4) The landlord must agree to renew the Advantage lenant’s lease for a second
year at the same rent if the Advantage Tenant receives Advantage pavments

In return for these promises, the Advantage Landlords received guaranteed rent
payments from Respondents on behalf of the Advantage Tenants for one or two
yvears. Respondents did not condition their obligations to the Advantage Landlords
upon funding.

The State’s discontinuance of tunding for the overall Advantage
program does not excuse Respondents from complying with their contractual

obligations and terminating the existing Advantage Agreements. See Boccardi v.

Horn Constr. Corp., 204 A.D.2d 502, 503, 612 N.Y.S.2d 180, 182 (2d Dep’t 1994)

(granting specific performance despite claimed defense of impossibility and
holding that just because fulfilling Respondents’ contractual obligations “may be
more difficult or costly than anticipated does not excuse the defendants’

performance”); see also N.Y. Pub. Interest Research Group v. Dinkins, &3 N.Y.2d

377,386, 632 N.E2d 1255, 1259, 610 N.Y.S.2d 932. 936 (1994) (fiscal vear
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budget moditications do not excuse public oftficials from performing a “duty
enjoined upon them™); Natural Res. Def. Council, Inc. v. N.Y.C. Dep 't of
Sanitation. 83 N.Y.2d 215,630 N.12.2d 653, 608 N.Y.S.2d 957 (1994) (the
egislature’s tailure to appropriate funds does not discharge the municipality’s
legal duties).

The existing contracts between Respondents and the Advantage
Landlords and Respondents and the Advantage Tenants do not contain a single
term conditioning Respondents” guaranteed obligation to pay all or part of the
Advantage Tenants’ rent on the availability of State or federal reimbursement."”
While the Lease Riders state that the “duration™ of rent payments is subject to all
applicable “rules and requirements”™ of Advantage, the plain language of the Lease
Riders indicates that such “rules and requirements™ are those discontinuing
payments if Advantage Tenants receive federal Section 8 rental assistance or move
out betore the end of the lease term; requiring the landlords to accept substitute

tenants under such circumstances; requiring landlords to provide heating and other

services that go to the habitability of the Advantage Tenants™ apartments: and

" Respondents imply that the great expense ot continuing the Advantage subsidy payvments for
the Advantage Tenants somehow excuses them from doing so. See R-232. 972, But the fact
that {ulfilling a contractuai obligation is costly 1s not a legally cognizable detense, excuse or
justification for Respondents” breach of their contractual oblications. Sce N.Y. Pub. [nterest
Researcin Group. 83 N.Y.2d at 386. 632 NE2d at 1239. 610 N.Y.S.2d at 936 (lack of funding 1s
not a justuication for @ municipality to disebey its duties under the faw): Natural Res. Det.
Council. Inc.. 83 N.Y.2d at 630 N.E.2d at 608 N.Y.S.2d 957 isame).




prohibiting landlords trom soliciting additional payments in excess of lease rents
and buarring the indlords trom receiving rent increases for the second year of the
program. See R-364-363: see also. R-220 € 42 (explaining that Advantaze
included the City’s efforts to ensure that Advantage apartments were habitable).
Indecd. the trial court found that Respondents have not “cited to any express
program rules or regulations that allow [them] to terminate the program if funds
become unavailable.” R-32.

Furthermore, New York State’s Office of Temporary and Disability
Assistance ("OTDA™) told Respondents that the State’s reimbursement regulations
do not require termination of Advantage. R-465. *“The interpretation ¢iven to a
regulation by the agency which promulgated it and is responsible for its
administration is entitled to deference if that interpretation is not irrational or

unreasonable.” Letkowitz v. Pub. Serv. Comm'n of State, 77 A.D.3d 1043, 10344,

912 N.Y.S5.2d 307. 309 (3d Dep't 2010) (internal quotation omitted). Because
OTDA administers 18 N.Y.C.R.R. § 352 and granted initial authorization for
Advantage, OTDA’s interpretation of this regulation is controlling as to
Respondents. Therefore. Respondents™ argument that the State regulation
overrides their ability to continue to make Advantage rent payments to Advantage

Landlords on behalf of the Advantage Tenants until their existing Advantage




Agreements expire or that their obligations to the Advantage Landlords are
. . . . . . . . ] ‘ - - -
extinguished by the discontinuance of funding is patently incorrect.”” See R-465.

D. The Advantage Tenants Must Be Granted A Second Year
Of Advantage Rental Pavments If They Meet Respondents’

Previously Established Criteria

As shown above. Advantage Tenants entered into their Advantage
Agreements in reliance on the terms of the Advantage program. which included a
second vear of rent payvments if the Advantage Tenants upheld their obligations
under the renewal clause. See. e.g.. R-342-345.349-350. 364-363. Thus, the
Advantage Tenants had requested the preliminary injunction to extend through the
conclusion of the Advantage Agreements.

[n disagreeing with the Advantage Tenants. Respondents cite to the

“Pamphlet for Clients in the DHS Shelter™ and allege that the use of the word

“may” in the phrase “[y]ou may be eligible for a renewal of your lease for a second
year  indicates that an Advantage Tenant’s renewal is at Respondents” sole and
unfettered discretion. Id.: R-384-386. What Respondents do not cite is the

Participant Statement. signed by Advantage recipients as well as DHS

representatives. which states: “If T am tound eligible for a second vear of

" NMoreover. the Advantaze Tenants masy enforce their rights as third-party beneficiaries even if
the Court finds that the Adyant: we Tenants™ Agreements do not grant them any contractual rights
vis-a-vis the Respondents. Likewise, as third-parts beneficiarics, the Advantage Tenants may
entorce thelr rights stemming from the contracts between [\up ndents and the Advantage
Landiords even it the Court were to determine that the Advantaze Tenants did not prov ide
adequate consideration as part of the Advantage Agreements




Advantage [pursuant to specitied eligibility criteria. the City will puy a second
vear of Advantage Rent Pavments to my Landlord on a monthly basis.” R-132.93
(emphasis added): see also R-349. 353, The language in this document signed by
the parties is controlling.

Morcover. Respondents” use of the word “may™ is immediately
followed by an enumeration of Advantage’s criteria for renewal. Thus, “may”
does not mean that Respondents can refuse to renew an Advantage Tenant’s rent
subsidy irrespective of whether the Advantage Tenant meets the renewal criteria:
rather. "may™ conditions the renewal upon an Advantage Tenant’s satisfaction of
Advantage’s eligibility requirements. Nowhere have Respondents resernved for
themselves the right to unilaterally determine that the criteria are void and that no
Advantage Tenants will ever be eligible for a second vear of rent subsidies.

Many of the Advantage Tenants have already entered into the second
vear of their Advantage leases. Well before the trial court and this Court granted
interim relief to continue the Advantage rent payments to the Advantage
Landlords. Respondents have continued to pay their rent subsidies to date, therebyv
conceding that these Tenants have met the renewal criteria and are entitled to
maintain their Advantage subsidies for the duration of the two-vear term. The City
cannot seriously argue that it can now discontinue those mid-stream second-vear

pavments because it had the discretion not to renew for a second vear in the first




instance. For Advantage Terants who have not vet entered the second vear,
Respondents are contractually bound to uphoid the renewal clause of the
Advantage Agreement and extend the rent subsidies for a second year. so Jong as
Tenants meet the indicated renewal criteria Respondents established for the

Advantage program.

CONCLUSION

For all of the foregoing reasons. the Advantage Tenants respectfully
reqguest that the Court vacate the trial court’s May 2 Order and grant the requested
preliminary injunction to prevent the Respondents from discontinuing Advantage
rent payvments on behalf of the current Advantage Tenants until their Advantage
Agreements expire. pending a trial and a final determination on the merits of their

claims. The Advantage Tenants also respectfully request that thev be granted such

other and fturther reliet as is just and proper.
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