ETLED. NEW YORK COUNTY CLERK 10/ 14/2014 10:40 AV JU2 ISR O Cr U/ cdobc.

NYSCEF DOC. NO 1 RECEI VED NYSCEF: 10/ 14/2014

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

X
R.G., ROBERT WIGGINS, MARY ANN SZASZ, :
SAMMY MCCRAY and MEREDITH SALIK on Index No. /
behalf of themselves and all others similarly situated, :

and COALITION FOR THE HOMELESS . Date Purchased:

Plaintiffs,
SUMMONS

-against-

PATHWAYS TO HOUSING NY, INC., d/b/a
PATHWAYS TO HOUSING, INC.

Defendant.

To the above named Defendant:

You are hereby summoned to answer the complaint in this action and to serve a copy of
your answer within 20 days after the service of this summons, exclusive of the day of service (or
within 30 days after the service is complete if the summons is not personally delivered to you
within the State of New York); and in the case of your failure to submit answering papers,
judgment will be taken against you by default for the relief demanded in the complaint.

The basis of the venue is that the cause of action arose in New York County.
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Dated: New York, New York
October 14, 2014

PATTERSON BELKNAP WEBB & TYLER LLP

/S
By: //{7 l/ %( '
/LisaE. Cleary
Vivian Storm
Matthew Webb
Adam E. Pinto
1133 Avenue of the Americas
New York, New York 10036-671
Tel: (212) 336-2000
Fax: (212) 336-2222

THE LEGAL AID SOCIETY
Adriene Holder, Attorney in Charge-Civil Practice
Judith Goldiner, Attorney in Charge of
Law Reform Unit, Civil Practice
Lucy C. Newman, of Counsel
Robert Desir, of Counsel
199 Water Street, 3rd Floor
New York, New York 10038
(212) 577-3466

Attorneys for Plaintiffs

To:  Pathways to Housing NY, Inc.

186 East 123rd Street
New York, NY 10035

Sam Tsemberis

55 West 125th Street
10th floor

New York, NY 10027
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

R.G., ROBERT WIGGINS, MARY ANN

SZASZ, SAMMY MCCRAY, and ! INDEX NO. /14
MEREDITH SALIK, on behalf of

themselves and all others similarly situated, :

and COALITION FOR THE :
HOMELESS b VERIFIED CLASS ACTION
Plaintiffs, : COMPLAINT
-against-

PATHWAYS TO HOUSING NY, INC,,
d/b/a PATHWAYS TO HOUSING, INC.

Defendant.

INTRODUCTION

1. Plaintiffs R.G., Robert Wiggins, Mary Ann Szasz, Sammy McCray and
Meredith Salik (collectively, “Named Plaintiffs”), and Coalition for the Homeless (the
“Coalition™), by and through their attorneys, The Legal Aid Society and Patterson Belknap Webb
& Tyler LLP, bring this class action complaint against Pathways to Housing NY, Inc.
(“Defendant” or “Pathways”) for breach of contract and breach of fiduciary duty and for
injunctive relief.

2. The Named Plaintiffs are among the most vulnerable New Yorkers. They
have been chronically homeless, suffer from serious mental illness, and some have had concurrent
substance addictions. The Coalition is the nation’s oldest advocacy and direct service
organization helping homeless men, women, families and children.

81 Members of the Plaintiff class are clients of Pathways (“Pathways’
Clients” or “Clients”), a not-for-profit agency that is intended to provide supportive housing for

this populatio'n. The Pathways program is supposed to pair rental assistance in “scattered site”
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apartments in buildings across New York City and Westchester County with intensive social
services. As part of this program, Pathways becomes the representative payee of its Clients’
monthly government benefits, or receives 30% of such benefits from the client, and receives
money under government contracts. In exchange, Pathways secures housing for its Clients in
privately owned apartments throughout New York City and Westchester County. Pathways is
then responsible for making the rental payments on the housing units where its Clients live.

4. However, Defendant Pathways has failed to consistently make the rent
payments owed to Plaintiff class members’ landlords. In some instances, Pathways has defaulted
on rent payments for nearly two years. This has placed Pathways’ Clients in the very jeopardy—
homelessness and psychiatric distress—that the Pathways s;upportive housing program is
supposed to prevent.

J. By this action, Plaintiffs seek (i) specific performance of Pathways’
obligations under the Use and Occupancy Agreements that it enters into with Pathways Clients;
(ii) a declaratory judgment that Pathways is contractually obligated to make payments to each
Client’s landlord out of the Client’s income and other funding provided for that purpose and in
accordance with the Use and Occupancy Agreement; and (iii) injunctive relief against
Defendant’s failure to pay the monthly rent to their landlords that have placed them at risk of
eviction.

6. Plaintiffs hereby allege as follows based on information and belief:
Jurisdiction and venue This Court has jurisdiction over this action pursuant to Article 30 of the
New York Civil Practice Law and Rules (CPLR) §§ 301, 3001, and 6301.

7. Venue is proper pursuant to Article 5 of CPLR §§ 503(a) and 503(c).
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PARTIES

Plaintiffs
Plaintiff Class

8. Members of the Plaintiff class are individuals (1) who are current clients
of Pathways’ program who reside in New York State; and (2) whose rental housing is or has
been in arrears due to Pathways’ non-payment or late payment of rent.

Coalition for the Homeless

9. Plaintiff Coalition is an active domestic New York not-for-profit,
organized and existing under the laws of the State of New York, with its principal place of
business in New York County. During relevant times, the Coalition has conducted business at
105 East 22nd Street, New York, New York, 10010.

10. The Coalition for the Homeless, founded in 1981, assists more than 3,500
New Yorkers each day who are homeless or who are at risk of homelessness. The Coalition’s
advocacy protects the rights of homeless people as a plaintiff in litigation regarding the right to
emergency shelter, the right to vote, and housing and services for homeless people living with
mental illness and HIV/AIDS. The Coalition operates 12 frontline, direct service programs,
offering vital services to homeless, at-risk, and low-income New Yorkers, including individual
advocacy and case management services to over 1,000 homeless and at-risk households each
month with referrals for shelter and emergency food programs, and assistance with public
benefits. The Coalition seeks to bring this claim as an organization on behalf of the population
that is threatened by Pathways’ actions and inactions. The Coalition plays a unique role
advocating on behalf of individuals that have severe barriers to self-advocacy in this context.
New York Courts recognize that the Coalition and similar organizations attain organizational

standing by virtue of this role. Grant v. Cuomo, 130 A.D.2d 154, 159 (App. Div. 1987) (finding
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that the Coalition had organizational standing to sue on behalf of children abused and mistreated
while in Protective Services); Mixon v. Grinker, 157 A.D.2d. 423, 427 (App. Div. 1990) (finding
that the Coalition had organizational standing to sue on behalf of HIV-positive homeless
individuals unable to find shelter in New York City).

11. The Coalition brought the landmark litigation in this Court on behalf of
homeless men and women in Callahan v. Carey and Eldredge v. Koch and remains a plaintiff in
these now-consolidated cases, which established a right to shelter and guaranteed basic standards
for shelters for homeless men and women. See Callahan v. Carey, 12 N.Y.3d 496 (2009).
Pursuant to the Callahan consent decree, the Coalition serves as court-appointed monitor of
municipal shelters for homeless adults.

12.  This suit is germane to the central tenet of the Coalition’s mission —
advocacy on behalf of individuals who are chronically homeless or at risk for homelessness, so
they may attain stable, permanent housing.

Defendant

13. Defendant Pathways is a domestic New York not-for-profit corporation,
organized and existing under the laws of the State of New York, with its principal place of
business in New York County. During relevant times, Pathways has conducted business at 186
East 123rd Street, New York, New York, 10035. Sam Tsemberis, located at 55 West 125th
Street, 10th floor, New York, NY 10027, is the registered agent for Pathways.

FACTUAL ALLEGATIONS

Supportive Housing for the Homeless in New York City

14. The Coalition has documented that more than 57,000 New Yorkers are
homeless on any given night. While this population faces numerous hurdles to achieving

stability, it is even more challenging for those with severe mental illnesses—estimated to be one-
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third of the homeless adults in the New York City shelter system and two-thirds of the homeless
people sleeping on the streets and in other public areas.

15. The supportive housing model emerged in the 1980s as a way to help this
population by coupling permanent, affordable housing with on-site social services. Supportive
housing involves pairing rental assistance and supportive services in either a congregate (single-
site) location or in scattered-site apartments. Individuals in supportive housing pay one-third of
their income toward rent and get both private, apartment-style accommodations, along with a
team of professionals to help insure they are able to care for themselves and do not return to
homelessness.

16. Those who are assisted often have multiple diagnoses and complex
barriers to independent living. Supportive housing provides men and women who have spent
years living on the streets, or in psychiatric institutions, the stability, support and sense of
community needed to become healthier, reunite with family and secure employment.

17. In November, 2005, the State of New York (“State”) and the City of New
York (“City”) entered into the New York/New York III Supportive Housing Agreement (the
“NY/NY .III Agreement”) by which the City and the State committed to increasing the supportive
housing capacity within New York City.

| 18. The NY/NY III Agreement targeted nine distinct populations, including,
the mentally ill, the chemically dependent, those living in psychiatric centers, transitional
residences or psychiatric facilities, those leaving foster care, those suffering from a debilitating
medical condition and those suffering from HIV/AIDS.

| 19. The NY/NY III Agreement promised to create 9,000 units of supportive

housing. The housing is either provided in “scatter-site” locations around the city—meaning that
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only a single or a few apartments in a building house tenants who participate in the program-—or
in congregate locations.

20. Of the 9,000 units, it was agreed that 2,750 of the units would be
scattered-site supported housing units in existing buildings. Nonprofits would rent the apartments
from private landlords using funds from their clients and contracts with various City and State
Agencies, and provide intensive and comprehensive services to homeless individuals, so they
could live independently in the community.

21. The NY/NY III Agreement was signed by 10 City and State Agency
Commissioners, including the State Office of Mental Health (“OMH”) and the City Department
of Health and Mental Hygiene (“DOHMH”).

22. OMH has issued a set of Supported Housing Guidelines intended to
facilitate the development of supported housing in New York State for people with serious and
persistent mental illness. These Guidelines provide specific directives on the implementation of
Supported Housing programs, including a description of the ways in which rent stipends must be
used in the provision of supported housing. See New York State Office of Mental Health,
“Supported Housing Guidelines,” available at
www.omh.ny.gov/omhweb/adults/ SupportedHousing/supportedhousingguidelines.html.

23. In its Guidelines, OMH states that a rent stipend will be paid to a
particular supportive housing nonprofit organization through a contract with OMH’s Field Office.
The guidelines further instruct that an individual residing in supportive housing must contribute
30% of his/her adjusted income toward the total cost of his/her rent and utilities.

24. OMH and DOHMH each has a supported housing program that funds

nonprofit organizations to provide supportive housing locally for individuals with serious and
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persistent mental illness in scattered-site apartments. Under the OMH Supported Housing
Program, OMH provides nonprofit organizations with a single supportive housing rate, which
bundles the costs to rent apartments with the cost to provide services.

25. ‘New York City government has touted the success of supportive housing
development in the NY/NY III Agreement. It is “good for the tenants, good for taxpayers and
good for communities.” New York City, “Supportive Housing,” available at
http://www.nyc. gov/html/hpd/downloads/pdf/SH-Presentation. pdf.

Pathways’ Supported Housing Program

26. Pathways is a supportive housing provider founded in 1992. It currently
provides scatter-site supportive housing for approximately 750 clients in New York City and
Westchester County. See “Home in New York” on Pathways’ website at
http://pathwaystohousing.org/ny/.

27. Pathways emphasizes that its program is based upon providing housing
first — meaning it engages long-term homeless men and women and brings them directly into
housing, bypassing the often chaotic shelter system and any upfront commitment to taking
psychotropic medications. Once housed, the caseworkers assigned to each client then work with
that individual to help him or her develop basic life skills and to explore possible therapeutic
options, including medication. Throughout Pathways’ literature, Pathways emphasizes that stable
housing is the linchpin to the success of its clients.

28. According to its website, Pathways founder Dr. Sam Tsemberis—who is
the registered agent for the company — is “widely credited as being the originator of the Housing
First model of addressing homelessness among people with psychiatric disabilities.” See “Our

Model” on the Pathways’ website at www.pathwaystohousing.org. Under this model, entrance
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into the supportive housing program has no preconditions. There is no requirement for first
completing rehabilitation programs or attending doctor’s appointments. The goal is to get the
clients into stable housing first and then provide supportive services.

29. Pathways states that its Housing First model is “[f]Jounded on the belief
that housihg is a basic human right for all individuals, regardless of disability, the program
provides clients with housing first—before other services are offered.” See “Pathways to
Housing: Supported Housing for Street-Dwelling Homeless Individuals with Psychiatric
Disabilities” by Sam Tsemberis and Ronda F. Eisenberg in Psychiatric Services, April 2000 Vol.
51, No. 4.

30. Dr. Tsemberis has argued that when you provide housing first, “ending
homelessness is the easiest part of the job. The real challenge is providing the support services to
treat severe mental health and addiction problems. When a person is living at home, treatment
has a much better chance of success.” Substance Abuse and Mental Health Services
Administration, “Housing First: An Interview with Sam Tsemberis,” available at

http://homeless.samhsa. gov/resource/housin;z-ﬁrst—an-interview—wjth-sam-tsemberis-54965.aspx.

Pathways receives government funding from the City DHOMH, the State OMH and the Federal
Department of Housing and Urban Development to provide its Pathways Program in scattered-
site apartments throughout New York City. See Pathways to Housing, “Annual Report 2013,”
available at http://www.pathwaystohousing.org/AR201 3/PTH-AR-2013-FINAL.pdf.

31. Under the Pathways Program, Pathways staff conducts outreach to identify
clients in need of its services. Pathways also relies on referrals from City-funded outreach teams,

drop-in centers, and organizations such as the Coalition.
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Pathways Supportive Housing Contracts

32. Once a client agrees to join Pathways’ supportive housing program, two
contracts are formed.

33. The first is the lease agreement between the individual private landlord
and Pathways, naming Pathways as the tenant on the apartment. Under the lease, Pathways is
responsible for paying the rent.

34. The second is a Use and Occupancy Agreement between Pathways and the
individual client. The Use and Occupancy Agreement sets out the terms under which the client
will occupy his/her particular apartment.

35. Under the Use and Occupancy Agreements, either (1) Pathways becomes
the representative payee of their clients’ Supplemental Security Income (“SSI”) or Social Security
Disability Insurance (“SSDI”) checks; or (2) the clients agree to turn over 30% of their income to
Pathways. The Use and Occupancy Agreements state that these payments are “the Client’s
contribution toward rent and housing supportive services.” Pathways then subsidizes any
remaining rental balance with funds from either City, State or Federal grants, or in some instances
" a combination of two or more of these sources. Pathways is supposed to use this money to make
the monthly rental payments on the apartments where its clients live, pursuant to the terms of the
lease agreements with the landlords.

Defendant Pathways’ Failure to Pay the Rent

36. However, over the course of the past two years, Pathways has routinely
failed to pay rent for the scattered-site apartments that it leases. Asa result, Pathways has been

named as a respondent in hundreds of summary eviction proceedings in the Civil Court of New
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York-Housing Part and in Westchester County. On information and belief, Pathways’ Clients
have been named personally as respondents in additional summary eviction proceedings.

37. In countless instances, the landlords of these scattered-site apartments
allege that thousands of dollars of past due rent is owing, representing months and in some
instances nearly two years of unpaid rent.

38. At least thirty Pathways® Clients have been evicted from their homes as a
result of Pathways’ failure to pay rent.

39. Despite receiving funds to pay the monthly rent from a combination of
government grants, deductions from individuals® SSI or SSDI income or from individuals’ rent
contribution, Pathways has not been paying its Clients’ rent. Indeed, there are over 200 non-
payment proceedings currently pending in Housing Court in Kings, the Bronx, New York and
Queens Counties alone.

40. Warrants of eviction have been issued to City Marshals in the majority of
the outstanding pfoceedings in New York City, putting the individual Pathways’ Clients who
reside in these apartments at risk of imminent eviction and homelessness. Even while Pathways
failed to pay the rent for its Clients, Pathways had funds to do so. In 2013, Pathways had a
budgetary surplus of nearly half of a million dollars in New York State alone. See Pathways to
Housing, “Annual Report 2013,” available at http://www.pathwaystohousing.org/AR2013/PTH-
AR-2013-FINAL.pdf.

41. Simply put, Pathways, which is founded on the premise of first providing
stable housing to vulnerable homeless men and women with severe psychiatric disorders, is

putting its clients at risk of eviction because of its non-payment of rent.
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42, Evictions have a particularly devastating effect on the population of
individuals who need supportive housing. The ensuing homelessness, makes it markedly harder
for them to continue with the medical and psychiatric services essential to their stability, placing
them at heightened risk of hospitalization or incarceration.

Defendant Pathways’ Failure to Provide Information to Plaintiffs and Advocate on their Behalf

43. Pathways has repeatedly failed to act in the best interests of its Clients by
providing them with accurate material information. Pathways has lied to its Clients about its
failure to pay their rent, and instead indicated to its Clients that it was paying rent when that was
not in fact the case.

44. Pathways has failed to provide timely information to its Clients about the
initiation or status of housing court proceedings concerning their apartments. Pathways has also
actively discouraged its Clients’ involvement in issues related to their apartments, even when the
Clients are threatened with imminent eviction. Pathways has told Clients to bring all materials
and notices related to the apartment to it and not to involve any third parties such as outside

counsel.

FACTUAL ALLEGATIONS ABOUT NAMED PLAINTIFFS

45. R.G. is a 57-year-old man who has lived independently in an apartment
provided by Pathways for 13 years. Before becoming a client of Pathways, R.G. was in the
Manhattan Psychiatric Center on Ward’s Island for eight years. He still attends a Continuing Day
Treatment Program at Mount Sinai Hospital five days a week.

46. R.G.’s income is derived from Supplemental Security Income (“SSI”) in

the amount of $808 per month. Pathways serves as his representative payee.
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47. R.G. entered into a Use and Occupancy Agreement with Pathways that
governs the terms and conditions under which he will occupy his apartment.

48. Along with Defendant, R.G. was sued for non-payment of rent by his
landlord 2830 LLC, by petition dated November 27, 2013. The proceeding is known as 2830

LLC v. Pathways to Housing, Inc., Index No. 70727/13.

49. On January 16, 2014, Defendant entered into an agreement to pay
$12,218.10 in outstanding rent by January 31, 2014. R.G. was not a party to this agreement.

50. By notice of motion dated February 18,2014, 2830 LLC sought to restore
the matter to the Housing Court’s calendar and sought a final judgment, alleging that Defendant
failed to make payment as agreed under the January 16, 2014 stipulation and failed to pay rent
that had since accrued.

5 On April 15, 2014, the parties entered into an agreement granting landlord
2830 LLC a final judgment of possession and $16,208 in unpaid rent. The Court stayed execution
of the warrant of eviction to May 30, 2014 for payment, but Pathways again failed to pay the rent
arrears.

52. On about June 18, 2014, Pathways entered into a stipulation of settlement
agreeing to a final judgment in the amount of $18,550.57 and agreeing to pay by July 31, 2014.
But Pathways again failed to pay.

53. Separate notices of eviction from City Marshal Thomas J. Bia dated
August 4, 2014 were issued against Defendant and R.G.

54. By order to show cause dated August 7, 2014, Pathways requested a stay

on the warrant of eviction asserting it needed additional time to make payment. On September 4,
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2014, Judge Eardell Rashford adjourned the proceeding to September 18, 2014, for Pathways to
obtain funds totaling approximately $22,000 in order to satisfy the petition and to avoid eviction.

55. On September 18, 2014, Pathways did not have the necessary funds to
satisfy thé arrears.

56. By Order dated September 19, 2014, Judge Michael Pinckney further
stayed execution of the warrant of eviction throughout October 31, 2014, for payment of
$22,409.26 plus October rent.

57. The possibility of eviction threatens R.G.’s health and continued progress.
He was hospitalized twice last year for psychiatric treatment when there were small changes in

the location of the day program he attends.

58. R.G. is anxious about being evicted. He does not know where he would
go or what will happen to him if he is evicted.

Robert Wiggins

59. Robert Wiggins is a 55-year-old man who resides at 1939 Grand
Concourse, Apartment 3A, Bronx, NY 10453. He has lived in the apartment for 14 years as a
client of Pathways. Prior to that, he had been homeless for eight years, living on the street and in
the subway. Wiggins suffers from major depressive disorder and bipolar disorder.

60. Wiggins entered into a Use and Occupancy Agreement with Pathways
under which he would occupy his apartment and make a contribution to Pathways towards the
rent, while Pathways would pay the rent to the landlord and provide supportive services.

61. Wiggins receives $735 per month in SSI benefits and $186 in food stamps.
Wiggins pays Pathways $178 per month towards the rent on his apartment directly to Pathways.

Pathways is responsible for paying the full rental amount to the landlord.
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62. 1939 G.C. LLC sued Pathways for non-payment of rent in June 2013. The
petition, filed under Index No. 36153/13, sought thousands of dollars in unpaid rent.

63. In September 2013, Wiggins learned for the first time that the rent on his
apartment was in arrears. Wiggins asked his Pathways case worker about Pathways’ failure to
pay his reht, and was told that his landlord had agreed to allow Pathways to pay the rent in a semi-
annual lump sum.

64. In February 2014, Wiggins contacted his Pathways case worker about the
mounting arrears notices. The caseworker then informed Wiggins that he would likely have to
move. This deeply distressed Wiggins.

65. The arrears continued to mount. On or about April 24, 2014, Pathways, as
Respondent in the Housing Court eviction proceeding, entered into an agreement to pay 1939
G.C. LLC. $15,491.05 in outstanding rent by May 23, 2014. In that same stipulation a possessory
judgment was entered against Wiggins.

66. Wiggins received an eviction notice in June 2014.

67. On or about July 16, 2014, the parties entered into an agreement whereby
exccution of the warrant of eviction was stayed to July 31, 2014 for Pathways and/or Wiggins to
pay $18,820.87 in outstanding rent. Wiggins was not a party to this agreement.

68. By order dated August 27, 2014, the Court denied Pathways’ motion to
extend time for payment of what was then $19,930.81 in outstanding arrears. The Court noted
that no rent has been paid in 18 months and that “Respondent has no defense or excuse for its
failure to remit payment to petitioner, especially under circumstances such as these where an
innocent occupant is remitting payments to respondent.” The Court nevertheless granted a stay of

execution of the eviction to September 10, 2014.
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69. Most recently, on October 10, 2014, Pathways and 1939 G.C. LLC entered
into a stipulation in court in which the landlord acknowledged receiving funds totaling
$19,930.84. The parties agreed to stay execution of the warrant of eviction until November 15,
2014 for payment of $2,219.85 plus November rent. Significantly, the judgment of possession
and warrant of eviction remain in effect.

70. Wiggins has not yet been evicted from his apartment, but has lived under
the threat of eviction since Pathways stopped paying his rent in 2013.

71. Wiggins has had his belongings packed since the summer of 2014,
believing he would be evicted at any moment.

72. Wiggins has not made his $178 dollar rent contribution in recent months
because of habitability issues in the apartment. Plumbing in the kitchen is severely leaking and
Con Edison turned off the gas over a yéar ago because of corroded pipes that the landlord is

required to fix.

73. Wiggins repeatedly informed his Pathways caseworker about these issues.
Nothing has been repaired. Nor has Pathways raised the habitability concerns in the eviction
proceedings.

Mary Ann Szasz

74. Mary Ann Szasz is a 70-year-old woman who resides at 1505 Grand
Concourse, Apt. 7G, Bronx, New York, 10452. She has lived in this apartment for fourteen years

as a client of Pathways.

75. Szasz suffers from major depressive disorder, diabetes, and other medical

conditions.
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76. Szasz receives $685 a month in Supplemental Security Income (“SSI”)
and $196 per month in food stamps. Pathways is the representative payee for Szasz’s SSI income
and deducts 30% of her income for the purpose of paying her rent. Pathways is responsible for
paying the full monthly rental amount to Szasz’s landlord.

77. During the course of the fourteen years that Szasz lived in her apartment
as a client of Pathways she received numerous notices of eviction.

78. Szasz’s landlord, 1505 G.C. LLC, sued Pathways for non-payment of rent
in March 2014 under Index No. 6807/2014. Pathways never informed Szasz of this action. Szasz
believes that Pathways currently owes over $10,000 in unpaid rent on her apartment. She has
never been to court in connection with this proceeding.

79. - A review of the court file indicates that most recently, by Order dated
October 3, 2014, Judge Michael Pinckney stayed execution of the warrant of eviction until
November 3, 2014 for payment of $11,251.25.

Sammy McCray

80. Sammy McCray is a 55-year-old man who resides at 2500 Webb Avenue,
Apt. 3K, Bronx, New York, 10468. He has lived in this apartment for 14 years as a client of
Pathways. McCray suffers from schizophrenia and depression as well as a heart condition that
requires regular monitoring.

81. McCray receives $648 each month in SST benefits and $194 in food
stamps. McCray pays Pathways $135.19 per month towards the rent. Pathways is responsible for

paying the full monthly rent to the landlord.

. 16
7372701v.3



82. McCray has not made payments in recent months because of habitability
issues in the apartment including a leak from the bathroom ceiling. McCray has informed
Pathways and the Superintendent of the building and nothing has been resolved.

83. Since 2012, McCray’s landlord, Webb 2500 LLC, has had an on-going
non-payment suit against Pathways and McCray filed under Index No. 68490/2012.

84. By Stipulation dated March 6, 2013, Pathways consented to a final
judgment and acknowledged owing $8,291.65, representing rent due through March 31, 2013.
McCray was not a party to this agreement.

85. By April 15, 2014, however, the arrears had mounted to $18,203.79.

86. On June 18, 2014, Judge Eardell Rashford stayed execution of the warrant
of eviction throughout June 30, 2014 for payment of $19,612, representing rent due through June
30, 2014.

87. McCray received a notice of eviction in connection with the housing court
proceeding. When he raised the notice of eviction with Pathways, the Pathways staff instructed
MecCray not to go to Housing Court to try to prevent the eviction. Pathways has withheld
information from him about when it would pay the rent and the status of the case.

88. Over the past few months, McCray has had increasing difficulties reaching
Pathways staff members for information concerning the status of this proceeding.

89. The anxiety of not knowing what is happening to his home affects
McCray’s mental and physical health. This ordeal has made him afraid to come home to his

apartment in fear of seeing a notice of eviction on the door.
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90. McCray has three daughters who live within a mile of his apartment. If he
is evicted, he fears that he will become a burden to them. He cannot afford an apartment on his
own given his limited income.

Meredith Salik

91. Meredith Salik is a 58 year-old man who resides at 1040 Gerard Avenue,
Apt. 2F, Bronx, New York, 10452, He has been a Pathways client since 2008. He has lived at
this particular apartment as a Pathways client for one year. Prior to becoming a Pathways’ client,
he had been homeless for more than two years. Salik suffers from paranoid schizophrenia.

92. Salik entered into a Use and Occupancy Agreement with Pathways under
which he would occupy his apartment and make a contribution to Pathways towards the rent,
while Pathways would pay the rent to the landlord and provide supportive services.

O3 Salik receives $808 each month in SSI benefits. He pays Pathways
$174.40 per month towards the rent. Pathways is supposed to pay the full rental amount to
Salik’s landlord, Fried_man Z.

94. Friedman Z. sued Pathways for non-payment of rent in October 2013
under Index No. 53788/2013. In Spring 2014, Salik received court papers regarding this
proceeding. Salik’s caseworker told him to take the papers to Pathways. Salik has never been to
court in connection with this proceeding.

9s5. In September 2014, Salik received a Notice of Eviction.

96. On October 10, 2014 Pathways and Friedman Z. acknowledged that
Pathways owed $4,600.00 through October 31, 2014. Judge Michael Pinckney has reserved

decision.
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FACTUAL ALLEGATIONS ABOUT THE PROPOSED CLASS

97. The Plaintiffs bring this class action pursuant to Article 9 of the New York
Civil Practice Law and Rules on behalf of all Pathways’ Clients on whose rental contracts
Pathways has failed to make payments.

| 98.  The class is so numerous that joinder of all members is impractical. ‘There
are currently at least 200 Pathways’ Clients whose rent is not being paid by Pathways in
violation of its contractual obligations and fiduciary duties and who are at risk of eviction.

99. There are questions of law and fact that are common to the class that
predominate over questions affecting only individual members, including but not limited to (1)
Pathways’ obligations to pay rent under the lease agreement and Use and Occupancy
Agreements; (2) Pathways’ fiduciary obligation to use funds it received as representative payee
for its Clients’ SSI or SSDI income for a proper purpose; and (3) Pathways’ fiduciary obligation
to use funds it received from its Clients or from government agencies for the intended purpose of
providing housing to its Clients.

100. The claims of the class representatives are typical of the claims of the
class members and by pursuing their own interest the class representatives will advance the
interests of the absent class members.

101.  The class representatives will fairly and adequately protect the interests of
the class. Since each Pathways client wishes to maintain residency in his or her individual
Pathways’ supportive housing unit, there are no conflicts of interest between the class
representatives and the absent class members and the class representatives will vigorously

prosecute this action on behalf of the class.
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102. A class action is superior to other available methods for the fair and
efficient adjudication of this controversy. Pathways’ Clients are low-income persons with
significant mental illness who are unable to pursue individual actions against Defendant.

103.  Additionally, the prosecution of separate actions by Pathways’ Clients
would create a risk of inconsistent or varying adjudications and could establish incompatible
standards of conduct for Pathways. On information and belief, the issues are the same in virtually
all of the hundreds of cases pending citywide. Pathways is being sued by private landlords with
whom they entered into leasehold agreements for failing to pay the agreed monthly rent for

apartments in which it placed its Clients.

FACTUAL ALLEGATIONS ABOUT THE COALITION

104.  The Coalition has had to expend resources and staff time assisting
Pathways’ Clients.

105.  Many of Pathways’ Clients are also former clients of the Coalition, some
of whom Coalition staff documented as being long-term homeless as well as severely and
persistently mentally-ill to enable them to qualify for admission to a supportive housing program.
Some of those clients have returned to the Coalition to seek assistance as their Pathways’
tenancies have been threatened by Pathways’ misconduct.

106.  These vulnerable clients require a higher level of sustained services due to
their impairments and have been traumatized by Pathways’ continual failure to pay the rent on
their apartments. THey suffer greatly from their legitimate fears of returning to homelessness. As
a result these clients have required an especially high level of intervention, services and greater
commitment of staff time than nearly all of the other cases seen by Coalition staff in a given day.

Coalition has spent countless hours and assisted these clients to cover the costs of food, clothing,
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transportation, medication and other necessities. The Coalition’s work on behalf of Pathways’
Clients is limiting the ability of Coalition staff to perform their regular duties to help the roughly
3,500 homeless New Yorkers it serves, as well as to comply with its own grant requirements.

FIRST CAUSE OF ACTION

Plaintiffs’ Claims Against Defendant Pathways to Housing, NY
for Breach of Contract

107.  Plaintiffs repeat and re-allege the allegations of paragraphs 1 through 106
as if set forth in their entirety here.

108.  Defendant is required to pay Plaintiff class members’ monthly rent
pursuant to the Use and Occupancy Agreements it entered into with each Plaintiff.

109.  Defendant Pathways has failed to perform its obligations to class members
as required under the contract, in that it failed to make rent payments on a timely and consistent
basis.

110.  As a result, non-payment eviction proceedings have been commenced
against Pathways and its Clients.

111. Due to Defendant’s actions, Plaintiff class members have suffered
damages by having their continued residence in their homes threatened.

* SECOND CAUSE OF ACTION

Plaintiffs’ Claims Against Defendant Pathways to Housing, NY for Breach of Contract to
Which Plaintiffs are Intended Third-Party Beneficiaries

112.  Plaintiffs repeat and re-allege the allegations of paragraphs 1 through 106
as if set forth in their entirety here.
113.  Defendant is required to pay Plaintiff class members’ monthly rent

pursuant to the lease agreement with the individual landlords.
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114.  Class members are intended third party beneficiaries of the contracts
between their landlords and Pathways and are entitled to enforce Pathways’ obligations under the
lease agreements.

115.  Defendant Pathways has failed to perform its obligations as required under
these contracts, in that it did not make rent payments.

116.  Due to Defendant’s actions, Plaintiff class members have suffered
damages By having their continued residence in their homes threatened.

THIRD CAUSE OF ACTION

Plaintiffs’ Claims Against Defendant Pathways for Breach of Fiduciary Duty

117.  Plaintiffs repeat and re-allege the allegations of paragraphs 1 through 106
as if set forth in their entirety here.

118. A fiduciary relationship exists between Pathways and its Clients because
Pathways is under a duty to act and give advice for the benefit of its Clients.

119. Inits role as representative payee for members of the Plaintiff class,
Pathways was entrusted with class members’ SSI or SSDI income. Pathways had a duty to use
that income to make rental payments on Plaintiffs’ behalf and to use that income for Plaintiffs’
care and maintenance.

120.  Similarly, Pathways had fiduciary duty to use funds it received directly
from its Clients for the purpose of paying their rent.

121.  Further, in its role directing a supportive housing program, Defendant
Pathways accepted government funds to provide Plaintiffs with housing and support services and
as a result was an agent acting on behalf of its clients.

122.  As such, Pathways owed duties of care, loyalty, good faith, and candor to

cach client. Defendant Pathways was required to act with the diligence, care, and skill that the
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law requires of fiduciaries. It was required to act in good faith and with conscientiousness,
fairness, morality, and honesty. It was also required to provide accurate, material information to
the Clients concerning their housing.

123.  Defendant has breached these fiduciary duties by failing to make rental
payments and failing to use funds intended to pay Clients’ rent for their intended purpose, thereby
allowing housing proceedings to be brought that threatened its Clients’ continued occupancy in
their apartments. Pathways also breached its fiduciary duties by failing to adequately defend
these housing proceedings, failing to disclose to the Clients the existence and status of the
housing proceedings in a timely manner, and misrepresenting to Clients that rental payments were
being made on the Clients’ behalves on a timely basis.

124.  Because of Pathways’ breach of its fiduciary duties, Plaintiffs have been
damaged and will continue to be damaged in an amount to be determined at trial.

125.  Because Pathways’ conduct was wanton, unconscionable, and egregious,

and directed at the public as a whole, Plaintiffs are entitled to punitive damages.

PRAYER FOR RELIEF

FOR ALL OF THESE REASONS, Plaintiffs respectfully request the following

relief:
126.  Compensatory and punitive damages;

127. A declaration that Pathways is obligated to pay all past due rent owing on

its Clients’ apartments;

128.  An injunction requiring Pathways to inform its Clients of the status of any
housing proceedings involving their apartments and to defend any housing proceedings involving

its Clients’ apartments;
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129.  An injunction preliminarily enjoining Defendant, Pathways’ Clients’
landlords, their attorneys, agents, employees and representatives during the pendency of this
action from taking any action to cause any Pathways Client to be evicted from his or her
residence; and

130.  Granting such other and further relief as may be just and proper.

October 10, 2014
New York, New York

//ﬂﬂdg‘»/@“/\

Lisa E. Cleary

THE LEGAL AID SOCIETY PATTERSON BELKNAP WEBB
Adriene Holder, & TYLER LLP

Attorney in Charge-Civil Practice Lisa E. Cleary

Judith Goldiner, Vivian Storm

Attorney in Charge of Adam Pinto

Law Reform Unit, Civil Practice Matthew Webb

Lucy C. Newman, of Counsel 1133 Avenue of the Americas
Robert Desir, of Counsel New York, New York 10036

199 Water Street, 3rd Floor (212) 336-2000

New York, New York 10038
(212) 577-3466
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VERIFICATION

STATE OF NEW YORK )
188.:
COUNTY OF NEW YORK )

as officer of Plaintiff Coalition for the Homeless, pursuant to CPLR

A

§ 3020(d)(1), being duly sworn, deposes and says she has read the within Complaint, and knows
the contents of the said Complaint are true to her own knowledge, except as expressly limited,
and as to those matters deponent believes them to be true, based upon her familiarity with

Pathways to Housing and its clients.

Sworn to before me this ZQ
day of October 2014

1% LA~

Notary Public

LIAMS

F NEW YORK
7

county

y 22, 2018

ALVIN L. Wit G

-STATE
ARY PUBLIC-S N
NOT e 1wi6z1 79!
ed in Queens

Quatifi
gxpires Februo!

My COmmiss\on

7372701v.3



ATTORNEY VERIFICATION

STATE OF NEW YORK )
COUNTY OF NEW YORK )
LUCY NEWMAN, being duly sworn, deposes and says:

[ am an attorney-at-law duly admitted to practice before the Courts of this State and am
associated with the Legal Aid Society, the attorneys for Named Plaintiffs R.G., Robert Wiggins,
Mary Ann Szasz, Sammy McCray, and Meredith Salik in the within action. I have read the
foregoing complaint and the contents thereof; the same is true to my own knowledge, except as
to the matters therein stated to be alleged upon information and belief, and as to those matters I

believe to be true. The reason this verification is made by me and not by the Named Plaintiffs is

that each of the Named Plaintiffs resides outside of the county in which my office and the office

I Tk

Vi

of co-counsel is located.

Lucy Newman

Sworn to before me this | () "
day of October 2014

Ma}\ \QQR}.\J,—..

Nota‘rjy Public'

=Y
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