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Destitute families who had been grant-
ed and were receiving emergency housing
aid brought suit seeking order compelling
city defendants to provide them with “safe,
suitable and adequate emergency housing.”
The Supreme Court, New York County, 127
Misc.2d 23, 484 N.Y.S.2d 985, Greenfield,
J., granted preliminary injunction, and ap-
peal was taken. The Appellate Division of
the Supreme Court in First Judicial Depart-
ment, 117 A.D.2d 198, 502 N.Y.S.2d 720,
vacated injunction and certified question.
The Court of Appeals, Hancock, J., held
that Supreme Court had power to issue
temporary injunction requiring New York
City Departments of Social Services and
Housing, Preservation and Development,
when they had undertaken to provide emer-
gency housing for homeless families with
children, to provide housing which satisfied
minimum standards of sanitation, safety
and decency.

Reversed and remitted.

1. Injunction ¢=138.66
Supreme Court had power to issue
temporary injunction requiring New York
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City Departments of Social Services and
Housing, Preservation and Development,
when they had undertaken to provide emer-
gency housing for homeless families with
children, to provide housing which satisfied
minimum standards of sanitation, safety
and decency. MecKinney’s CPLR 6301.

2. Injunction €=138.45

In proper case, Supreme Court has
power as court of equity to grant tempo-
rary injunction which mandates specific
conduct by municipal agencies. McKin-
ney’s CPLR 6301.

3. Appeal and Error &781(1)

Adoption by Department of Social Ser-
vices of minimum standards for hotels/mo-
tels used as emergency housing did not
render moot homeless families’ action for
injunctive relief to compel city defendants
to provide them with “safe, suitable and
adequate emergency housing,” since it was
not words of the standards, but compliance
with them, which was at issue.

_Li1Steven Banks, Kalman Finkel, John E.
Kirklin, Scott A. Rosenberg, Helaine Bar-
nett, Arthur J. Fried, Shawn P. Leary and
Matthew Diller, New York City, for appel-
lants, intervenors-appellants and proposed
intervenors-appellants.

_lyzSamuel J. Silverman, Jay Greenfield,
Rachel Pollock, Jan Kleeman and Robert
M. Hayes, New York City, for intervenors.

Peter L. Zimroth, Corporation Counsel
(Barry P. Schwartz, Leonard Koerner and
Fay Leoussis, New York City, of counsel),
for respondents.

_liisJames G. Sweeney, Co. Atty., for Or-
ange County and others, amici curiae.

OPINION OF THE COURT

HANCOCK, Judge.

[11 This appeal concerns the power of
Supreme Court to fashion equitable relief.
The sole issue is whether the court has
power to issue a preliminary injunction re-
quiring New York City Departments of
Social Services (DSS) and Housing, Preser-
vation and Development (HPD), when they
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have undertaken to provide emergency
housing for homeless families with chil-
dren, to provide housing which satisfies
minimum j;;,standards of sanitation, safety
and decency. We hold that Supreme Court
has such power. Accordingly, that part of
the order of the Appellate Division which
vacated the preliminary injunction issued
by Supreme Court should be reversed and
the case remitted to the Appellate Division
for further proceedings.

I

The appeal involves a portion of one of
five separate orders of Supreme Court re-
viewed at the Appellate Division in consol-
idated appeals (see, McCain v. Koch, 117
A.D.2d 198, 502 N.Y.S.2d 720) in litigation
pertaining to various aspects of the im-
mensely difficult human, social and govern-
mental problems presented in New York
City and other large urban areas by the
plight of homeless destitute families with
children.! Plaintiffs who sought and ob-
tained the injunction are destitute families
who have been granted and are receiving
emergency housing aid (127 Misc.2d 23, 484
N.Y.S.2d 985).2 In their complaint seeking
an order compelling defendants to provide
them with “safe, suitable and adequate
emergency housing”, plaintiffs describe
specific conditions encountered by families
lodged in hotels and motels ? including in-
stances of rooms without furniture, bed-
ding or appliances, apartments without ade-
quate heat, hot water, plumbing or electric-
ity, and unguarded buildings infested with
rodents and vermin and plagued with
crime. Defendants reject any suggestion
that they are indifferent to the plight of
the homeless and cite, among other doc-
uments, the 1987 Report of the Mayor's

1. The details of several case histories illustrating
plaintiffs’ allegations that defendants have de-
nied them emergency housing meeting minimal
standards of sanitation, safety and decency, as
set forth in the complaint and moving papers,
and of the procedural history, background and
general description of the litigation are summa-
rized in the opinions below (127 Misc.2d 23, 484
N.Y.S.2d 985, 117 A.D.2d 198, 502 N.Y.S.2d 720;
see also, Matter of Lamboy v. Gross, 126 A.D.2d
265, 513 N.Y.S.2d 393; Matter of Fulton v.
Krauskopf, 127 Misc.2d 20, 484 N.Y.S.2d 982).

Advisory Task Force on the Homeless as
evidence that the City is doing “a ‘credita-
ble job’ in what the Advisory Task Force
described as the ‘monumental task’ of
housing and feeding a homeless population
which has now grown to 27,000 ;;speople”
(respondent’s brief, at 5). Plaintiffs reject
these conclusions and assert that defend-
ants still do not provide “emergency hous-
ing that meets the most basic standards of
civilized society” (appellant’s reply brief, at
1).

The order (Sup.Ct., N.Y. County, entered
June 27, 1984) which the Appellate Division
modified grants a preliminary injunction to
plaintiffs compelling defendants to provide
emergency housing conforming to minimal
standards. The limited question certified
to us by the Appellate Division is whether
it properly modified that order on the law
by denying the motion for a preliminary
injunction and vacating the provision grant-
ing it.

The injunction of June 27, 1984 does not
direct defendants to provide housing where
none is being provided. It applies only
“lwlhen a family is not denied emergency
housing, assistance and services” (empha-
sis added). Its provisions, insofar as they
prescribe minimal standards, are:

“DSS and HPD shall, arrange so far as
is practicable in the placement in emergen-
cy housing, that such housing:

£

a. contains a bed for each family mem-
ber, or a crib in the case of an infant, with
a clean mattress and pillow and with clean
and sufficient sheets and blankets;

“b. contains a sufficient number of
clean towels;

2, Supreme Court denied plaintiffs’ motion for
class certification (127 Misc.2d, at 25, 484 N.Y.
S.2d 985) and the Appellate Division affirmed
that denial (117 A.D.2d, at 221-222, 502 N.Y.
8.2d 720). The issue is not before us.

3. This appeal is limited to minimum standards
for “emergency housing which municipal de-
fendants provide at hotels and motels.” Ques-
tions concerning minimum standards for tier I
or tier II shelters (18 NYCRR 900.2[b] ) are not
before us.
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“c. contains sufficient space for the
family based on City laws governing resi-
dential units [citation omitted];

“d. has accessible to it a sanitary bath-
room with hot water;

“e. is sufficiently heated pursuant to
City law;

“[f]. contains basic furniture essential
for daily living;

“[g). has window guards as required by
the laws governing residential multiple
dwellings;

“[h]. has locks on the emergency hous-
ing unit’s outside doors”.

These minimum standard provisions were
first imposed by Supreme Court on June
20, 1983 as an interim order and subse-
quently continued in effect by the order of
June 27, 1984. It is significant that ap-
proximately three and one-half months af-
ter the issuance of the June 20, 1983 inter-
im order, the substance of the minimum
standards in the injunction was included in
more rigorous departmental regulations for
hotels and motels used for emergency
housing promulgated by the Commissioner
of Social Services (18 NYCRR 852.3[g], eff.
Oct. 6, 1983).

_liz6The Appellate Division vacated the in-
junction “reluctantly” on constraint of our
decision in Matter of Bernstein v. Toia, 43
N.Y.2d 437, 402 N.Y.S.2d 342, 373 N.E.2d
238). In concluding that under Bernstein
“the adequacy of the level of welfare bene-
fits is a matter committed to the discretion
of the Legislature” (117 A.D.2d, at 216, 502
N.Y.S.2d 720) and that it was, therefore,
“unable to afford the plaintiffs complete
and meaningful relief” (id.), the Appellate
Division commented (at 216, 502 N.Y.S.2d
720): “The inability of courts to set even
minimum standards for meeting ‘the legit-
imate needs of each recipient’ (see, Matter
of Bernstein v. Tote, supra, 43 N.Y.2d at
p. 449, 402 N.Y.S.2d 342, 373 N.E.2d 238)
upon the failure of the Legislature to do so
is discouraging, saddening, and dishearten-
ing.”

For reasons which follow, we now re-
verse. The certified question is answered
in the negative.
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I1

[2] There is no question that in a proper
case Supreme Court has power as a court
of equity to grant a temporary injunction
which mandates specific conduct by munici-
pal agencies (see, CPLR 6301; Bachman v.
Harrington, 184 N.Y. 458, 462-464, 77
N.E. 657; Tucker v. Toia, 54 A.D.2d 322,
324-326, 388 N.Y.S.2d 475; Grakam .
Board of Supervisors, 49 Mise.2d 459, 267
N.Y.S.2d 383, mod. on other grounds 25
A.D.2d 250-254, 269 N.Y.S.2d 477, appeal
dismissed 17 N.Y.2d 866, 271 N.Y.S.2d 295,
218 N.E.2d 332; 7A Weinstein-Korn-Miller,
N.Y.Civ.Prac. 16301.06; 12 Carmody-Wait
2d, N.Y.Prac. § 78:24; 17 McQuillin, Munic-
ipal Corporations § 49.50 [3d rev. ed.]; see
also, Klostermann v. Cuomo, 61 N.Y.2d
525, 530-531, 475 N.Y.S.2d 247, 61 N.Y.2d
525; and Matter of Jones v. Berman, 87
N.Y.2d 42, 57, 371 N.Y.S.2d 422, 332
N.E.2d 303 [both involving mandatory re-
lief in CPLR art. 78 proceedings]; Lexing-
ton & Fortieth Corp. v. Callaghan, 281
N.Y. 526, 530-532, 24 N.E.2d 316 [involving
permanent mandatory injunction]). De-
fendants contend, however, that notwith-
standing the power of Supreme Court to
grant injunctive relief, it could not lawfully
do so here. They advance three main rea-
sons.

A

[3] Defendants argue that the issue of
Supreme Court’s power to grant the injune-
tion (contained originally in the interim or-
der of June 20, 1983 and continued in the
order of June 27, 1984) became moot when
the Department of Social Services adopted
the substance of the injunction standards in
promulgating its own more detailed and
stringent minimum standards for ho-
tels/motels used as emergency housing to
be effective on October 6, 1983 (18 NYCRR
352.3[g]). They claim_)j)sthat plaintiffs,
with the Commissioner’s adoption of these
regulations, have, in effect, won their law-
suit and that consideration of questions
concerning the court’s power to grant the
injunction is now unnecessary. Defend-
ants overlook a cardinal point. It is not the
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words of the standards, whether in the
injunction or the regulations, but compli-
ance with them which will produce the min-
imally adequate housing to which these
plaintiffs are entitled. Because the Appel-
late Division concluded, as a matter of law,
that Supreme Court lacked power to estab-
lish minimum standards of habitability, it
did not pass on the issues pertaining to
defendants’ alleged noncompliance with the
standards or to the need for an propriety of
the court’s injunction compelling such com-
pliance (CPLR 6301). Until such questions
have been judicially addressed and re-
solved, plaintiffs’ action seeking injunctive
relief cannot be moot.

B

Defendants contend next that they have
no legal obligation to provide plaintiffs
“with any emergency housing” under State
or Federal constitutional or statutory law.
Without such underlying obligation, the ar-
gument goes, there can be no substantive
basis for an injunction compelling compli-
ance with minimum standards. The argu-
ment misconstrues the scope and effect of
the order before us. The injunction stands
or falls irrespective of the existence of
such underlying obligation; it benefits only
those families who have qualified for and
are receiving emergency housing aid and
the direction that the housing must meet
prescribed minimum standards applies only
when DSS and HPD have undertaken to
provide the housing.

The Appellate Division recognized this
limited application of the June 27, 1984
injunction in its characterization of Su-
preme Court’s action in granting it: “With-
out reaching the constitutional and statu-
tory issues, except to note the absence of

4. Whether the municipal defendants have a le-
gal duty under State or Federal law to furnish
emergency shelter to eligible families where the
shelter is not already being provided was ad-
dressed by the Appellate Division in a part of its
opinion (117 A.D.2d, at 211-216, 502 N.Y.S.2d
720) dealing with an entirely separate Supreme
Court order. On May 30, 1985, Supreme Court
(NY County [Meyers, J.]), denied motions by
Linda James and Ronald Wright to intervene
and for a preliminary injunction barring City
officials from denying emergency shelter to
homeless families. The Appellate Division re-

an explicit mandate, Justice Greenfield held
(p 24) ‘once the defendants have under-
taken to provide emergency shelter, wheth-
er for 30 days pursuant to AFDC, or be-
yond, instead of providing direct cash
grants’, defendants must ensure that the
shelter meets ‘minimal standards of cleanli-
ness, warmth, space and rudimentary con-
veniences’. The court invoked its equitable
powers to compel compliance with reason-
able minimum standards, reasoning (p 25)
that the homeless as ‘interim |;;swards of a
governmental entity’ are entitled to no less
than convicted criminals.,” (117 A.D.2d, at
208, 502 N.Y.S.2d 720.)

The right of eligible families who are not
receiving emergency housing to compel de-
fendants to furnish it is the issue in other
parts of the Appellate Division’s order not
before us on this appeal.t Thus, to decide
the narrow issue here, it is not necessary to
resolve questions pertaining to the underly-
ing obligation to furnish “emergency shel-
ter to eligible homeless families with chil-
dren” (117 A.D.2d, at 222, 502 N.Y.S.2d
720). We do not reach them.

Nor do we address the additional ground
of the Appellate Division for denying in-
junctive relief: that in view of our decision
in Matter of Bernstein v. Toia, 43 N.Y.2d
437, 402 N.Y.S.2d 342, 373 N.E.2d 238 su-
pra), plaintiffs are not likely to “prove
that [N.Y. Const.] article XVII substantive-
ly guarantees minimal physical standards
of cleanliness, warmth, space and rudimen-
tary convenience in emergency shelter.”
(117 A.D.2d, at 217, 502 N.Y.S.2d 720.) Be-
cause we hold that, whether or not plain-
tiffs have any right to shelter under State
or Federal constitutional or statutory law,
Supreme Court had the power to require

versed the decision of Supreme Court and grant-
ed the motions to intervene and for preliminary
injunctive relief. Defendants filed an affidavit
of intention to move for permission to appeal
and plaintiffs moved to vacate the statutory stay
(CPLR 5519[a][1] ). Because the Appellate Divi-
sion order granting the preliminary injunction
was not final, defendants’ appeal to this court
did not lie and the plaintiffs’ motion to vacate
was denied as unnecessary (68 N.Y.2d 713, 506
N.Y.S.2d 312, 497 N.E.2d 679). This part of the
Appellate Division order is, therefore, not be-
fore us.
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defendants, once they undertook to provide
housing, to make that shelter minimally
habitable, we conclude that Bernstein po-
ses no bar to the grant of injunctive relief
in this case. Moreover, when defendants
undertake to provide emergency housing,
they must now comply with the State de-
partmental regulations (18 NYCRR 352.-
3[g], [h];, see, part II[C], at 119-120, 517
N.Y.S.2d 918, 511 N.E.2d 62, infra), and
thus, so long as the regulations are in
effect, no question can exist concerning the
minimum standards for the accommoda-
tions to be provided.

_]_1.190

Finally, defendants, citing Klostermann
2. Cuomo, 61 N.Y.2d 525, 475 N.Y.S.2d
247, 463 N.E2d 588, supra, Jones .
Beame, 45 N.Y.2d 402, 408 N.Y.S.2d 449,
380 N.E.2d 2717, and Matter of Bernstein v.
Toia, 43 N.Y.2d 437, 402 N.Y.S.2d 342, 373
N.E.2d 238, supra, maintain that Supreme
Court in setting and enforcing minimum
standards for emergency housing has vio-
lated the principle that a court should, as a
matter of policy, “abstain from venturing
into areas if it is ill-equipped to undertake
the responsibility and other branches of
government are far more suited to the
task” (Jones v. Beame, supra, 45 N.Y.2d at
409, 408 N.Y.S.2d 449, 380 N.E.2d 277).
Under this rule, defendants argue, plain-
tiffs’ claims are not justiciable. Thus, de-
fendants adopt the essential reasoning of
the Appellate Division in its conclusion
that, on the authority of Bernstein v. Toia
(supra), it was bound to vacate the injunc-
tion because the “adequacy of the level of
welfare benefits is a matter committed to
the discretion of the Legislature” (117
A.D.2d, at 216, 502 N.Y.S.2d 720).

Matter of Bernstein v. Toia (supra) may
be readily distinguished. There, the peti-
tioners challenged the flat grant concept of
maximum shelter allowances established
by the Commissioner of Social Services pur-
suant to specific statutory authority (Social
Services Law § 20[2][a]; [3][d]; § 131-a)
and sought to have the court substitute its
judgment on a case-by-case basis for the
amounts of the standard shelter allowances
set out in the schedule (18 NYCRR 352.

511 NORTH EASTERN REPORTER, 2d SERIES

3[a]). In holding that the courts lacked
power to grant the relief sought we said,
“it is the responsibility of the Department
of Social Services, as the body charged
with the administration of all forms of so-
cial services and empowered to establish
rules, regulations and policies to carry out
its duties (Social Services Law, § 20, subd.
2, par. [a]; subd. 3, par. [d]), to implement
the provisions of section 131-a. The regu-
lation reflecting the choice made by the
department, employing what is effectively
a flat grant concept for shelter allow-
ances, is beyond our power to disturd
unless it is ‘so lacking in reason for its
promulgation that it is essentially arbi-
trary.’ (Matter of Marburg v. Cole, 286
N.Y. 202, 212, 36 N.E.2d 113)” (43
N.Y.2d, at 448, 402 N.Y.S.2d 342, 373
N.E.2d 238; emphasis added.)

Here, in contrast to Bernstein, when Su-
preme Court first imposed minimum stan-
dards on June 20, 1983, as part of its
interim order, there could be no conflict
with a departmental regulation. No appli-
cable regulation existed. Supreme Court
decided that defendants, having under-
taken to provide the homeless with emer-
gency shelter, were obliged to furnish shel-
ter meeting minimum standards. It rea-
soned that “[iln a_jjzcivilized society, a
‘shelter’ which does not meet minimal stan-
dards of cleanliness, warmth, space and
rudimentary conveniences is no shelter at
all” (127 Misc.2d, at 24, 484 N.Y.S.2d 985;
emphasis added) and that in providing sub-
minimum shelter the defendants were, in
effect, denying any relief to the homeless
in contravention of their statutory and con-
stitutional obligation (see, Tucker v. Toia,
43 N.Y.2d 1, 9, 400 N.Y.S.2d 728, 371
N.E.2d 449). It was because of the ab-
sence of any departmental regulation that
it was necessary for the court to establish
its own minimum standards. Having done
so, the court invoked its equitable powers
to compel compliance. Therefore, the June
20, 1983 order involved no encroachment on
the legislative or executive prerogative.
Nor did Supreme Court's later action on
June 27, 1984 when it continued the June
20, 1983 minimum standards as part of the
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preliminary injunction which is now at is-
sue. While as noted, the Commissioner
had in the interim promulgated his own
standards (18 NYCRR 352.3[g], [h]), there
could be no conflict because his regulations
are more extensive and stringent than the
injunction.

With the adoption of the departmental
regulations (18 NYCRR 352.3[g], [h]),
there can be no question about the mini-
mum level of habitability which defendants
now must meet when they undertake to
provide emergency housing. These regula-
tions, which subsume the more general and
less rigorous standards in the court order,
are, by their terms, binding on local social
services districts (18 NYCRR 852.3[h]).
Defendants, in arguing that the adoption of
the departmental regulations has mooted
the issue of Supreme Court’s power to
grant the injunction, have necessarily con-
ceded that they must follow these depart-
mental standards. Indeed, they are com-
manded by statute to do so (see, Social
Services Law § 20[2][a], [b]; [3](a], [d], [f};
§ 34[3][d], [e], [f]; Matter of Beaudoin v.
Toia, 45 N.Y.2d 343, 347, 408 N.Y.S.2d 417,
380 N.E.2d 246). Thus, no issue exists as
to the minimum quality of the accommoda-
tions presently required by prevailing stan-
dards; what remains are questions of com-
pliance and enforcement.

I11

In sum, we conclude that the Appellate
Division erred in its holding that Supreme
Court lacked power to issue the prelimi-
nary injunction and that it was, therefore,
bound, as a matter of law, to vacate the
injunction. Because its vacatur was on the
law as to the court’s power to set and
enforce |;;yminimum standards, the Appel-
late Division did not consider other ques-
tions presented, including whether there
was an abuse of discretion or whether it, in
the exercise of its discretion as an Appel-
late Division, should make a different dis-
position of the case (see, CPLR 6301; 7
Weinstein-Korn-Miller, N.Y.Civ.Prac.
f 55601.22), and remittal is therefore neces-
sary (see, Public Adm’r v. Royal Bank, 19
N.Y.2d 127, 129-130, 278 N.Y.S.2d 378, 224
N.E.2d 877).

™ e osr Wt

The order of the Appellate Division, inso-
far as appealed from, should be reversed,
with costs, and the case remitted to that
court for further proceedings in accordance
herewith.

WACHTLER, C.J., and SIMONS,
KAYE, ALEXANDER, TITONE and
BELLACOSA, JJ., concur.

Order, insofar as appealed from, re-
versed, with costs, and case remitted to the
Appellate Division, First Department, for
further proceedings in accordance with the
opinion herein. Certified question answer-
ed in the negative.
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_1122SUFFOLK HOUSING SERVICES,
et al.,, Appellants,

v.

TOWN OF BROOKHAVEN, et
al., Respondents.

Court of Appeals of New York.
June 11, 1987.

An action was brought seeking decla-
ration that town’s zoning ordinance and
land use map was null and void, injunction
against town’s allegedly improper zoning
practices, and order that town act affirma-
tively to facilitate development of low to
moderate income and low-cost housing
within its geographical area. The Supreme
Court, Trial Term, Suffolk County, Gerard,
J., entered judgment declaring ordinance
valid, and plaintiffs appealed. The Su-
preme Court, Appellate Division, 109
A.D.2d 323, 491 N.Y.S.2d 396, affirmed,
and plaintiffs appealed. The Court of Ap-
peals, Wachtler, C.J., held that: (1) plain-
tiffs failed to demonstrate that efforts by
town caused claimed shortage of shelter
and that implementation of ordinance was
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