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Summary

The defendants’ motion to dismiss (docu-
ment no. 23) is denied.

The plaintiffs’ motion for class certification
(document no. 19) is currently under consid-
eration. Pending resolution of the motion,
the court will not entertain additional mo-
tions or supplementary materials unless the
filing party has first received leave to do so
under Local Rule 7.1(a)(4).

SO ORDERED.
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T

Pedro ESCALERA and Rose Escalera, on
behalf of themselves and all other per-
sons similarly situated, Plaintiffs,

V.

NEW YORK HOUSING AUTHORITY,
et al., Defendants.

No. 67 Civ. 4307 (LAP).

United States District Court,
S.D. New York.

April 19, 1996.

Housing authority sought modification of
25-year-old consent decree establishing pro-
cedural safeguards for terminating tenancies
in public housing. Following oral argument
and hearing, the District Court, Preska, J.,
held that: (1) quantitative and qualitative
changes in drug trafficking activities on pub-
lic housing property warranted modification
of decree, and (2) decree would be modified
to allow use of summary procedures under
New York Bawdy House Law against ten-
ants participating or acquiescing in use of
public housing apartment for drug traffick-
ing.

Motion granted.

1. Federal Civil Procedure ¢2397.5

Consent decree establishing procedural
safeguards for terminating public housing

tenancies precluded housing authority from
bringing summary eviction proceeding under
New York’s Bawdy House Law to terminate
tenancy when tenant of record participated
or acquiesced in use of public housing apart-
ment for drug trafficking; within four cor-
ners of consent decree, housing authority
unambiguously agreed to adopt different set
of procedures and different legal theory from
those adopted by Bawdy House Law in order
to evict drug-trafficking tenants.
N.Y.McKinney’s RPAPL §§ 711, subd. 5,
715.

2. Federal Civil Procedure ¢=2397.5

Consent decree is to be construed basi-
cally as contract.

3. Federal Civil Procedure ¢=2397.5

It is agreement of parties, rather than
force of law upon which complaint was origi-
nally based, that creates obligations embod-
ied in consent decree.

4. Federal Civil Procedure ¢=2397.5

Scope of consent decree must be dis-
cerned within its four corners.

5. Federal Civil Procedure €2397.5

It is language of consent decree that
defines obligations of parties, and court must
construe it as written, and not as it might
have been written had plaintiff established
his factual claims and legal theories in litiga-
tion.

6. Federal Civil Procedure ¢2397.5

Court should not construe consent de-
cree by reference to what might satisfy pur-
poses of one of parties to it, because consent
decrees are entered into by parties to case
after careful negotiation has produced agree-
ment on their precise terms, and parties
waive their right to litigate issues involved in
case and thus save themselves time, expense,
and inevitable risk of litigation.

7. Federal Civil Procedure €2397.5

“Four corners rule” applies equally to
both consent decree and any documents in-
corporated into decree by reference, which
documents become intrinsic part of consent
decree.
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8. Evidence =448

Extrinsic evidence should only be con-
sidered in interpreting consent decree when
decree itself is ambiguous.

9. Federal Civil Procedure ¢=2397.4

For consent decree to be modified on
ground that it is no longer equitable that
judgment should have prospective applica-
tion, it is not enough to show that it is no
longer convenient to live within terms of
consent decree; instead, party seeking modi-
fication bears burden of establishing that sig-
nificant change in circumstances warrants
revision of decree, and if moving party meets
this standard, court should consider whether
proposed modification is suitably tailored to
changed circumstance. Fed.Rules Civ.Proc.
Rule 60(b)(5), 28 U.S.C.A.

10. Federal Civil Procedure ¢=2397.4

Party seeking modification of consent
decree may meet its initial burden by show-
ing either significant change in factual condi-
tions or in law. Fed.Rules Civ.Proc.Rule
60(b)(5), 28 U.S.C.A.

11. Federal Civil Procedure €=2397.4

Movant seeking to modify consent de-
cree may meet its initial burden of showing
significant change in factual conditions by
showing that changed factual condition make
compliance with decree substantially more
onerous. Fed.Rules Civ.Proc.Rule 60(b)(5),
28 US.C.A.

12. Federal Civil Procedure =2397.4

Although litigants are not required to
anticipate every exigency that could conceiv-
ably arise during life of consent decree, mod-
ification ordinarily should not be granted
where party relies upon events that actually
were anticipated at time it entered into de-
cree. Fed.Rules Civ.Proc.Rule 60(b)(5), 28
US.CA.

13. Federal Civil Procedure ¢=2397.4

When government officers in charge of
institutional litigation agree to do more than
that which is minimally required by the Con-
stitution to settle case and avoid further liti-
gation, court should surely keep public inter-
est in mind in ruling on request to modify
consent decree based on change in conditions
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making it substantially more onerous to
abide by decree. Fed.Rules Civ.Proc.Rule
60(b)(5), 28 U.S.C.A.

14. Federal Civil Procedure 23974

Modification of consent decree based on
changed factual circumstance is appropriate
when decree proves to be unworkable be-
cause of unforeseen obstacles. Fed.Rules
Civ.Proc.Rule 60(b)(5), 28 U.S.C.A.

15. Federal Civil Procedure ¢=2397.4

Modification of consent decree based on
changed factual circumstances is appropriate
when enforeement of decree without modifi-
cation would be detrimental to public inter-
est. Fed.Rules Civ.Proc.Rule 60(b)5), 28
US.CA.

16. Federal Civil Procedure ¢=2397.4

Qualitative and quantitative changes in
narcotics trafficking in public housing within
city presented change in factual circum-
stances warranting modification of 25-year-
old consent decree establishing procedural
safeguards for terminating tenancies in pub-
lic housing, to provide for swifter removal of
drug trafficking tenants. Fed.Rules Civ.
Proc.Rule 60(b)(5), 28 U.S.C.A.

17. Federal Civil Procedure ¢=2397.4

If one or more of obligations placed
upon parties has become impermissible un-
der federal law, court must modify consent
decree. Fed.Rules Civ.Proc.Rule 60(b)(5), 28
U.S.CA.

18. Federal Civil Procedure €=2397.4

Court may modify consent decree based
upon significant change in law if statutory or
decisional law has changed to make legal

what decree was designed to prevent. Fed.
Rules Civ.Proc.Rule 60(b)(5), 28 U.S.C.A.

19. Compromise and Settlement &3

States and local governments can settle
disputes by undertaking to do more than
Constitution itself requires and more than
court would have ordered had case proceeded
to trial on merits.

20. Federal Civil Procedure ¢=2397.4

Mere clarification of law does not, in and
of itself, provide basis for modifying consent
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decree based upon significant change in law.
Fed.Rules Civ.Proc.Rule 60(b)5), 28
US.CA.

21. Federal Civil Procedure ¢=2397.4

If parties have based agreement on mis-
understanding of governing law, decision that
clarifies law may constitute change in cireum-
stances that would support modification of
consent decree. Fed.Rules Civ.Proc.Rule
60(b)(5), 28 U.S.C.A.

22. Federal Civil Procedure ¢=23974

Neither district attorney’s increased use
of summary procedures under New York
Bawdy House Law in drug trafficking cases
nor amendment to federal Housing Act elimi-
nating requirement of administrative hearing
in such evictions represented change in law
that would warrant modification of consent
decree establishing procedural safeguards for
terminating tenancy in public housing, where
Bawdy House Law was already in effect
when parties entered into consent decree and
there was no obligation at time of decree to
provide administrative hearings in drug evic-
tion cases. United States Housing Act of
1937, § 6(k), as amended, 42 U.S.CA.
§ 1437d(k); N.Y.McKinney’s RPAPL
§$ 711, subd. 5, 715; Fed.Rules Civ.Proc.
Rule 60(b)}5), 28 U.S.C.A.

23. Federal Civil Procedure ¢=2397.4

Modification of consent decree must not
create or perpetuate constitutional violation.
Fed.Rules Civ.Proc.Rule 60(bX5), 28
US.CA.

24. Federal Civil Procedure ¢2397.4

Proposed modification should not strive
to rewrite consent decree so that it conforms
to constitutional floor; focus should be on
whether proposed modification is tailored to
resolve problems created by change in cir-
cumstances, and court should do no more.
Fed.Rules Civ.Proc.Rule 60(b)5), 28
US.C.A.

25. Federal Civil Procedure &2397.4

Consent decree is final judgment that
may be reopened only to extent that equity
requires. Fed.Rules Civ.Proc.Rule 60(b)(5),
28 U.S.C.A.

26. Federal Civil Procedure €~2397.4

On request for modification of consent
decree involving state or local government,
principles of federalism require that district
court defer to local government administra-
tors, who have primary responsibility for elu-
cidating, assessing, and solving problems of
institutional reform, to resolve intricacies of
implementing decree modification; district
court should give views of these local govern-
ment administrators significant weight, in-
cluding their concerns regarding financial
constraints. Fed.Rules Civ.Proc.Rule
60(b)(5), 28 U.S.C.A.

27. Federal Civil Procedure €~2397.4

Financial constraints are appropriately
considered in tailoring consent decree modifi-
cation. Fed.Rules Civ.Proc.Rule 6((b)}5), 28
US.CA

28. Federal Civil Procedure ¢=2397.4

Appropriate modification of 25-year-old
consent decree establishing procedural safe-
guards for terminating tenancies in public
housing, in order to address increased drug
trafficking in public housing, was to allow
housing authority to proceed under sum-
mary procedures of New York Bawdy House
Law when tenant participated or acquiesced
in use of housing authority apartment for
drug trafficking; Bawdy House Law was not
unconstitutional on its face, proposed modifi-
cation was sufficiently tailored to resolve
problems created by change in factual cir-
cumstances, and housing authority supported
application of Bawdy House Law rather than
merely adjusting existing procedures under
decree. N.Y.McKinney’s RPAPL §§ 711,
subd. 5, T715; Fed.Rules Civ.Proc.Rule
60(b)(5), 28 U.S.C.A.

Seott Rosenberg, Judith Goldiner, Joshua
Goldfein, Adriene Holder, The Legal Aid So-
ciety, Civil Division—Civil Appeals and Law
Reform Unit, New York City, for plaintiffs.

Henry Schoenfeld, Nancy Harnett, Mark
Walter, New York City Housing Authority,
New York City, for defendant New York
City Housing Authority.

Frank S. Moseley, Jonathan K.M. Craw-
ford, Lisa G. Rosen, Davis, Polk & Wardwell,
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New York City, for Interim Council of Presi-
dents, et al.

FINDINGS OF FACT AND
CONCLUSIONS OF
LAW

PRESKA, District Judge:

Plaintiffs Pedro and Rose Escalera (the
“Escaleras”), tenants in New York City pub-
lic housing, filed a class action in 1967 under
28 URB.C. §§ 2201, 2202 and 42 US.C.
§ 1983 against defendant New York City
Housing Authority (the “Housing Authority”)
and certain of its officers. The Escaleras
alleged violations of their rights secured by
the Fourteenth Amendment Due Process
Clause and the United States Housing Act of
1937, as amended, 42 U.S.C. §§ 1401 et seq.
Prior to a trial on the merits, the parties
entered into a stipulation of settlement which
subsequently was incorporated into a decree
(the “E'scalera Decree”).

The Housing Authority has moved for an
order clarifying or, under Rule 60(b)(5) of the
Federal Rules of Civil Procedure, modifying
the Escalera Decree to allow it to proceed
under New York Real Property Actions and
Proceedings Law (“RPAPL”) Sections 711(5)
and 715 (collectively, the “Bawdy House
Law”) in the context of apartments used to
traffick narcotics. Following oral argument,
a hearing (the “Hearing”) was held over
three days, at the conclusion of which I re-
served decision.! Pursuant to Rule 52(a) of
the Federal Rules of Civil Procedure, the
following shall constitute findings of fact and
conclusions of law in support of my decision
in favor of the Housing Authority.2

FINDINGS OF FACT

Upon assessing the evidence in the rec-
ord® and taking into account my observa-
tions of the demeanor and assessments of the
credibility of those witnesses who testified at
the Hearing, I find the following to be facts
in this action.

1. By agreement of the parties, affidavits previ-
ously submitted in connection with the Housing
Authority’s motion served as direct testimony,
and those affiants designated by the parties were
cross-examined during the Hearing.

2. For a thorough overview of this litigation and
an argument in favor of modifying the Escalera
Decree due to the drug epidemic which has aris-
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1. Parties

1. The Housing Authority owns and oper-
ates, with the financial assistance of the Unit-
ed States, the State of New York, and the
City of New York, low-rent public housing
within the City of New York. (Complaint
(“Compl.”) at 3); N.Y. Pub. Hous. Law
§ 401. Tt is the largest such authority in the
country. (Affidavit of Sally Hernandez-Pine-
ro (“H-P Aff”) 11.)

2. Intervenor-plaintiff Interim Council of
Presidents (“ICOP”) is an organization com-
prised of the District Chairpersons of each of
the eight public housing districts in the City
of New York. (Affidavit of Frank S. Moseley
(“Moseley Aff.”) 12.) ICOP serves in an
advisory capacity to the Housing Authority
regarding tenant issues. (Id. ¥3.)

3. Intervenor-plaintiffs Gerri Lamb,
Cornelia Taylor, Dianne Jackson, Nicoletta
Azure, Ronald Ward, and Keith Mitchell are
Chairpersons of ICOP. (Id. 94.)

4. The Escaleras became tenants in
Housing Authority public housing in 1957.
(Compl. at 2.)

II.  Witnesses and Principal Affiants

5. Joseph Keeney (“Keeney”) currently is
an Assistant Chief of Patrol of the New York
Police Department (“NYPD”). (Testimony
of Keeney, Transcript (“Keeney, Tr.”) at 5.)
Prior to this position, which began in 1995,
Keeney was the Chief of Patrol of the Hous-
ing Authority Police and was responsible for
the delivery of police services to all of the
public housing developments in New York
City. (Id) He began his employment with
the Housing Authority in 1961. (Id.)

6. DeForrest Taylor (“Taylor”) served
with the Housing Authority Police from 1990
until 1994 as the Chief of Police. (Testimony
of Taylor, Transcript (“Taylor, Tr.”) at 94.)

en since the carly 1970’s, see Valerie D. White,
Note, Modifying the Escalera Consent Decree: A
Case Study on the Application of the Rufo Test, 23
Fordham Urb.L.J. 377 (1996).

3. This evidence includes written submissions by
class members pursuant to the Notice of Hearing
posted by the Housing Authority on its premises.
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Prior to 1990, he was Chief of Personnel for
the NYPD and held other positions within
the NYPD dating back to 1956. (Id.)

7. Mark Kleinman (“Kleinman”) is an As-
sociate Professor of Public Policy at the John
F. Kennedy School of Government, Harvard
University, and a specialist in the abuse of
controlled substances. (Affidavit of Klein-
man (“Kleinman Aff”) 11.) Kleinman has
examined the marketing and consumption of
illegal drugs in many urban areas in the
United States, has personal knowledge of the
conditions inside Housing Authority projects,
and frequently advises federal and local gov-
ernments on drug policy. (Id.; Testimony of
Kleinman, Transcript (“Kleinman, Tr.”) at
213.)

8. Steven Belenko (“Belenko”) is a Senior
Research Fellow at the New York City
Criminal Justice Agency, which provides pre-
trial services to New York City courts, such
as interviewing arrestees, making recommen-
dations at arraignments, and supervising re-
lease projects. (Declaration of Belenko
(“Belenko Aff”) 11.) Belenko is a research
specialist in the areas of crack and eriminal
justice. (Id.)

9. Alan D. Aviles (“Aviles”) is the General
Counsel of the Housing Authority, and,
therefore, is responsible for the legal affairs
of the Housing Authority and for the man-
agement and supervision of its Law Depart-
ment. (Affirmation of Aviles (“Aviles Aff.”)
1)

10. As of August 1993, Sally Hernandez-
Pinero was the Chairwoman of the Housing
Authority. (H-P Aff. 11.)

11I. Genesis of the Escalera Decree

11. In 1957, when the Esecaleras first be-
came Housing Authority tenants, the Hous-
ing Authority required its tenants to sign
month-to-month  automatically —renewable
leases which either party could terminate by
giving one month’s notice to the other party.
Escalera v. New York City Housing Auth,
425 F.2d 853, 857 (2d Cir.), cert. denied, 400
U.S. 853, 91 S.Ct. 54, 27 L.Ed.2d 91 (1970).

12. The Housing Authority also required
its tenants to sign the Tenant Rules and
Regulations upon the execution of their leas-

es. Id. at 859. If the Housing Authority
determined that a tenant violated these rules
and regulations, id., or that a tenant was
non-desirable, id. at 857, it could terminate
the tenancy.

13. The Housing Authority terminated
the Escaleras’ tenancy for violating the rules
and regulations. [d. at 860.

14. For several years, the Escaleras
owned a dog. Jd. at 859. In July 1967, the
project manager warned them that keeping
the dog violated Housing Authority rules.
Although Mr. Escalera told the project man-
ager that they sold the dog, the project
manager demanded written proof. Id. at
860. On September 29, 1967, the Escaleras
received a notice to vacate signed by the
project manager informing them that their
tenancy was terminated and that they should
vacate their apartment by October 31, 1967.
Id

15. The Housing Authority terminated
the tenancies of the Rolles and the Hum-
phreys, other class members, on the ground
of non-desirability. Id. at 859.

16. Due to alleged anti-social acts of the
Rolles’ son, such as statutory rape, and the
arrest of Mr. Humphrey on a narcotics
charge several miles from the housing pro-
ject, the Housing Authority instituted termi-
nation proceedings against these families.
Id.

17. Both families requested hearings as
provided by the Housing Authority proce-
dures. Id.

18. The Rolles, however, refused to go
forward with their hearing after the Tenant
Review Board Panel (the “Panel”), which
consists of Housing Authority officers, denied
their requests for procedural safeguards such
as advance notice of the complete charge, a
transcript of the hearing, confrontation and
cross-examination of witnesses, and an im-
partial hearing examiner. Id. The Panel
granted only the Rolles’ request to examine
their tenant folder, which contained the en-
tire history of their tenancy and upon which
the panel based its decision. Id.

19. The Humphreys participated in their
hearing and, although they were not allowed
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to inspect their tenant folder, the Panel
found them to be non-desirable and gave
them notice of termination. Id.

20. On November 2, 1967, the Escaleras,
on behalf of themselves and all others simi-
larly situated, filed suit against the Housing
Authority and certain of its officers, alleging
that the Housing Authority’s policies and
practices for terminating tenancies violated
their rights secured by the Fourteenth
Amendment Due Process Clause and by the
United States Housing Act, as amended, 42
U.S.C. §§ 1401 et seq. (Compl. at 1.)

21.  With respect to termination based on
a violation of the rules and regulations, the
Escaleras demanded a prior opportunity to
contest the reasons for termination. Escal-
era, 425 F.2d at 860.

22. With respect to termination based on
non-desirability, the Escaleras demanded
written notice prior to a hearing of all
grounds to be relied on in the decision, notice
of the rules governing the Tenant Review
Board panel at the hearing, inspection of the
tenant folder, exclusion of items about which
advance notice was not given, confrontation
and cross-examination of witnesses, exclusion
of hearsay items, the right to compel attend-
ance of witnesses, the keeping of a written
record of the hearing, an impartial hearing
examiner, a written decision with findings of
facts and reasons, and access to prior deci-
sions as precedent. Id. at 859.

23. The Housing Authority moved under
Rule 12(b) of the Federal Rules of Civil
Procedure to dismiss the complaint. Id. at
856.

24. Although Judge Sylvester J. Ryan of
this Court granted the motion, the Court of
Appeals reversed and remanded the action
for a trial on the merits. Id. at 857. The
Court of Appeals held that “granting every
favorable inference to plaintiffs’ complaints
and affidavits, it appears that the [Housing
Authority’s] procedures are deficient in sev-
eral specific aspects.” Id. at 867.

25. The procedures for terminating ten-
ancies on the ground of non-desirability po-
tentially violated the Due Process Clause by:
(1) failing “to give the tenant advance notice
of all the items which might be considered
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against him so that he may challenge these
items,” (2) “denying tenants aceess to the
material in their folders, when the entire
folder is considered by the [Panel] in its
determination of eligibility,” (3) “denying the
tenant the opportunity to confront and cross-
examine persons who supplied information in
the tenant’s folder upon which the [Housing
Authority’s] action is grounded,” and (4) fail-
ing “to disclose the rules and regulations in
the [Panel's] Handbook governing the ...
[Planel at the hearing concerning termi-
nation for non-desirability.” Id. at 862-63.

26. The procedures for terminating ten-
ancies on the ground of violation of rules and
regulations, according to the Court of Ap-
peals, suffered “the first three deficiencies of
the [Panel's] procedures” for terminating
tenancies on the ground of non-desirability.
Id. at 863. “The tenant should be notified in
advance of the complete grounds for the
proposed action; should have access to all
the information upon which any decision will
be based, and should be afforded the right to
confront and cross-examine witnesses in ap-
propriate circumstances.” Id. “In addition,
it would seem that the tenant should be
afforded the opportunity to present his side
of the case in the presence of an impartial
official, not merely the project manager who
instituted the proposed action against the
tenant.” Id.

IV. Procedures of the Escalera Decree

27.  On March 24, 1971, prior to a trial on
the merits of these constitutional claims, the
Housing Authority and the Escaleras entered
into the Escalera Decree. Judge Walter R.
Mansfield of this Court ordered, adjudged,
and decreed that the action was “settled
according to the terms of the stipulation and
exhibits annexed hereto and incorporated
herein by reference, which . .. embody new
procedures for termination of tenancies,
which the Court hereby approves as in con-
formity with the requirements of due process
of law as set forth in Escalera v. N YCHA,
425 F.2d 853 (2d Cir.1970).” (Aviles Aff., Ex.
A)

28.  The procedures and notice of hearing
made part of the Escalera Decree
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apply to termination of tenancy for Non-

desirability, Breach of Rules, Non-cooper-

ation, Chronic Rent Delinquency, Nonver-
ifiable Income, Transfer of Possession,

Residual Single Person Occupancy, Mis-

representation, and to any further catego-

ries of misconduct other than nonpayment
of rent which the New York City Housing

Authority may establish in the future as a

ground for termination of tenancy.
d)

29. The parties intended that they “[p]ro-
vide more specific notice of the reasons for
the proposed termination action,” “[dJisclose
to the Tenant at a hearing the evidence upon
which the [Housing] Authority relies and af-
ford the Tenant an opportunity to cross-
examine witnesses,” and “[a]dvise the Tenant
of the reasons (findings) for the decision to
terminate the tenancy.” (Id.)

30. Further, the parties intended that the
procedures act as “a general outline of the
procedures to be followed in the immediate
future in processing proposed termination
cases.... They may be hereafter ... modi-
fied,” consistent with due process, “in light of
experience, the volume of the case loan in-
volved, economic considerations, and the
needs of the [Housing] Authority and its
tenants.” (Id.)

31. The procedures provided by the Es-
calera Decree established four decision-mak-
ing levels.

32. First, the Project Manager (the
“Manager”) interviews the tenant to advise
him or her of the facts which led the manag-
er to conclude that a problem exists. (Id.)
If all efforts to resolve the problem fail,
including assisting the tenant in obtaining
outside help, and the Manager decides that
termination of tenancy should be pursued,
the Manager submits the tenant’s entire file
and the manager’s written recommendation,
with reasons stated, to the Tenancy Adminis-
trator. (Id.)

33. Second, the Tenancy Administrator
reviews the recommendation to determine if,
based on the facts and documentation which
the Manager submitted, probable cause ex-
ists for evietion. (Id.) If probable cause
exists, the Tenancy Administrator refers the

entire file to the Housing Authority Legal
Department for the preparation of charges
and a notice to the tenant setting forth the
specific grounds for the proposed termination
action. (Id.)

34, The notice, which includes a copy of
the procedures established in the Escalera
Decree, sets a hearing date at least fifteen
days after the notice is dispatched, and re-
quests the tenant to respond in writing at
least five days prior to the hearing date to
indicate whether he or she intends to attend
the hearing. (Id.) Further, it informs the
tenant that he or she may seek representa-
tion by counsel or anyone else of the tenant’s
choice, and that the hearing is important
because it may result in the tenant’s evietion.
d)

85. Third, the Hearing Officer, who re-
ceives a copy of the notice, presides over the
hearing. The Hearing Officer must be im-
partial and, prior to completing the hearing
and a written decision, must not have had
any access to the files, information, records,
or recommendations upon which the pro-
posed termination is based. (Id.) Further,
the Hearing Officer must be “liberal in
granting reasonable adjournments requested
by the tenant ... to assure ... that the
tenant is afforded every due process right.”
(d)

36. At the hearing, the Housing Authori-
ty attorney who prepared the charges pres-
ents the Housing Authority’s side of the
case, and the tenant or his or her representa-
tive presents his or her side of the case.
The parties may introduce oral and written
evidence, cross-examine witnesses, and sub-
poena documents and witnesses, and the pro-
ceedings are recorded by a mechanical re-
cording device. (Id.) Further, the rules of
evidence are not enforced, and the tenant
may make a statement in mitigation as to
why the tenancy should not be terminated.
(Id) This statement relates to the tenant’s
family situation or other extenuating circum-
stances which tend to show why the tenancy
should not be terminated. (/d.)

87. The Hearing Officer then makes a
written decision based solely on the oral and
written evidence submitted at the hearing.
(d.)
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38. Alternatively, if the tenant fails to
reply or appear at the hearing, the Hearing
Officer makes a written decision based on the
record before him or her. (I/d) Within a
reasonable time after default, however, the
Hearing Officer may for good cause open the
default and set a new hearing date. (Jd.)

39. In any event, the Hearing Officer
prepares a written report setting forth find-
ings as to each charge. These findings also
must include a summary of the evidence
upon which they are based. (Id.)

40. If the Hearing Officer finds any
charge to be proven, he or she shall recom-
mend a proper disposition of the case, such
as eviction, social evaluation, probation, or a
stay. This recommendation may take into
account any extenuating circumstances pre-
sented at the hearing, the previous record of
the tenant, and the tenant’s prognosis for
future conduct, as evidenced by the Housing
Authority’s files or other reliable sources.

(Id.)

41. The Hearing Officer forwards this re-
port to the tenant or his or her representa-
tive, who has ten days to submit a written
reply. (Id.)

42. Fourth, the Hearing Officer’s report
and the tenant’s reply, if any, are submitted
to the members of the Housing Authority for
their final review and determination of the
action to be taken. (Id.) A written copy of
this determination is provided to the tenant
or his or her representative. (Id.)

43. Once the Housing Authority decides
to terminate the tenancy, it must serve a

notice to vacate the premises by a specified
date. (Aviles Aff. 115.)

44. In drug-related tenancy terminations
which require a full hearing by the Housing
Authority, these procedures typically require
eight months. (Id. 1112, 13.)

45. Some of this eight-month period is
the result of adjournments and other sched-
uling demands. (Declaration of Judith Goldi-
ner (“Goldiner Aff.”) 919, 10.)

V. Post-Administrative Judicial Proceed-
ings

46. If the tenant fails to vacate after the

specified date, the Housing Authority must
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commence a summary holdover proceeding in
the Housing Part of the New York City Civil
Court (“holdover proceeding”) to obtain a
warrant of eviction. (Aviles Aff. 15.)

47. Holdover proceedings require an ad-
ditional two to four months to complete. (/d.
T16.)

48. The tenant, however, may further de-
lay evietion by challenging the Housing Au-
thority’s administrative determination of
evietion in a proceeding in New York State
Supreme Court under Article 78 of the New
York Civil Practice Law and Rules (“Article
78 proceeding™). (Id. 115.)

49. Upon filing an Article 78 proceeding,
the tenant may move to stay the holdover
proceeding. See N.Y.Civ.Prac... & R.
§ 7805 (“On the motion of any party or on its
own initiative, the court may stay ... the
enforcement of any determination under re-
view. . ..”).

V1. The Bawdy House Law

50. RPAPL Sections 711(5) and 715 are
contained in Article 7, entitled “Summary
Proceeding to Recover Possession of Real
Property.”

51. According to Section 711(5), entitled
“Grounds where landlord-tenant relationship
exists,”

a special proceeding may be maintained

under this article upon the following

grounds: ... (5) [t]he premises, or any

part thereof, are used or occupied as a

bawdy-house, or house or place of assigna-

tion for lewd persons, or for purposes of
prostitution, or for any illegal trade or
manufacture, or other illegal business.

RPAPL § T11(5).

52. According to Section 715, entitled
“Grounds and procedure where use or occu-
pancy is illegal,”

[a]ln owner or tenant ... of any premises

within two hundred feet from other de-

mised real property used or occupied in
whole or in part as a bawdy-house, or
house or place of assignation for lewd per-
sons, or for purposes of prostitution, or for
any illegal trade, business or manufacture,
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or any domestic corporation organized for
the suppression of vice, ... or any duly
authorized enforcement agency of the state
or of a subdivision thereof ... may serve
personally upon the owner or landlord of
the premises so used or occupied, or upon
his agent, a written notice requiring the
owner or landlord to make an application
for the removal of the person so using or
occupying the same. If the owner or land-
lord or his agent does not make such appli-
cation ... the person, corporation or en-
forcement agency giving the notice may
bring a proceeding under this article for
such removal as though the petitioner were
the owner or landlord of the premises. ...

Proof of the ill repute of the demised

premises or of the inmates thereof or of

those resorting thereto shall constitute
presumptive evidence of the unlawful use
of the demised premises required to be
stated in the petition for removal.

Id. § 7156(1).

53. In 1988, the New York County Dis-
trict Attorney began relying regularly on the
Bawdy House Law to seek summary evic-
tions of tenants, including Housing Authority
tenants, for drug-related reasons. (Aviles
Aff, 124) Thereafter, other District Attor-
neys in New York City also began to bring
such proceedings under the Bawdy House
Law. (d.)

54. The Narcotics Part of the New York
City Civil Court presides over Bawdy House
Law drug-eviction cases. (/d. 120.)

55. The typical length of a contested
Bawdy House Law proceeding is two to
three months. (Id. 121.)

56. Because a Bawdy House Law pro-
ceeding concludes with a warrant of evietion
(assuming the petitioner is successful), the
petitioner is not required to initiate a hold-
over proceeding to obtain such a warrant.
({d)

57. Further, the tenant may not file an
Article 78 proceeding to challenge a warrant
of eviction issued in a Bawdy House Law
proceeding. See N.Y.CivPracL. & R.
§ 7801 (“[A] proceeding under this article
shall not be used to challenge a determina-
tion: 1. which ... can be adequately re-

viewed by appeal to a court or some other
body ...; or 2. which was made in a civil
action. ...”).

58. Most members of the Council of
Large Public Housing Authorities
(“CLPHA™), of which the Housing Authority
is the largest member, forego administrative
hearings and prosecute narcotics evictions in
a judicial forum and have thereby been suc-
cessful in expediting the eviction of drug-
trafficking tenants. (Affidavit of CLPHA
Executive Director Maryann Russ (“Russ
Aff”) 118, 9.)

VII. Benefits of Market Disruption Strate-
9y

59. Achieving speedy evictions of drug-
traffickers from Housing Authority apart-
ments is an effective means of disrupting the
drug market and thereby attacking the prob-
lems associated with drug dealing and use.
(Kleinman, Tr. at 171.)

60. Although market disruption strate-
gies are more effective with new initiates to a
drug industry rather than with established
users, “it is not the case that the established
users are the entire market ... and it is not
true that established users will be completely
unaffected.” (Id. at 205.)

61. Faster evictions “can assist in ad-
dressing the current drug epidemic as it
affects New York City public housing, be-
cause the efficient and hence profitable mar-
keting of illicit drugs requires a secure and
stable location such as an apartment for sales
and storage.” (Kleinman Aff. %2b.)

62. In this manner, speed may be used as
a tool to “accomplish the goal of shutting
down an active drug dealing location.”
(Kleinman, Tr. at 194.)

63. The Bawdy House Law, as a mecha-
nism for speedy evictions, can assist the
Housing Authority in its efforts to protect
itself and its tenants from the burdens
imposed by drug distribution within its
properties, by increasing the number of
specific dealing locations it is able to close
down, by shortening the time between
identification and termination of an active
dealing location, and by eliminating a sig-
nificant advantage of Housing Authority
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properties for drug dealers: the unique
immunity of those dealers who use Hous-
ing Authority apartments as dealing sites,
from having their landlord go directly to
court to seek their eviction.

(Reply Declaration of Kleinman (“Kleinman
Rep. Aff”") 11b.)

64. Further, speedier drug evictions un-
der the Bawdy House Law increase “the
willingness of neighbors who are aware of
drug dealing activity, to bring that to the
attention of the [Housing] Authority if they
know that the amount of time they are going
to have to live next door to somebody who
may suspect them of turning them in is
shorter.” (Id. at 197-98; accord Affidavit of
Keeney (“Keeney Aff.”) 121.)

65. Actual experience has demonstrated
that, as applied to Housing Authority, “evic-
tions under the Bawdy House Law usually
terminate the drug dealing connected to the
apartment in question, and do not lead to an
increase in violence, but rather, tend to cur-
tail crime in the area.” (Keeney Aff. 11c;
accord Reply Affidavit of Housing Authority
Manager Benjamin Hamill (“Hamill Aff”)
18; Reply Affidavit of Housing Authority
Manager Gloria Finkelman (“Finkelman
Aff”) 16.)4

66. Similarly, when a District Attorney’s
Office applies Bawdy House Law “proce-
dures to two apartments in the same area
within the same period, the decrease in crim-
inal activity is even more noticeable in that
area.” (Keeney Aff. 131.)

67. The Bawdy House Law, in other
words, results in a positive change, both

4. I was not persuaded by the Escaleras’ experts
Belenko and Paul Goldstein (“Goldstein’’), both
of whom opined that speedy evictions of drug
dealers are likely to cause more violence as “turf
wars”’ ensue. (Testimony of Belenko, Tr. (“Be-
lenko, Tr.") at 326; Declaration of Goldstein
("Goldstein Aff.”) 924.) The more persuasive
testimony of those with personal knowledge of
Housing Authority conditions, such as Keeney,
refutes these generalized statements of theory
proffered by the Escaleras’ experts. (See Belen-
ko, Tr. at 326, 339, 345, 346 (conceding that his
conclusion is not based on any study or indepen-
dent research on the use of Bawdy House Law
procedures in Housing Authority projects).)

Further, the conclusions of Belenko and Gold-
stein suggest that eviction of a drug dealer is
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physically and mentally, on the neighboring
tenants and community of the eviected Hous-
ing Authority tenant. (Kleinman, Tr. at 269;
Hamill Aff. 97; Finkelman Aff. 15; Reply
Affidavit of Housing Authority Manager Les-
lie Peterson (“Peterson Aff.”) 16; Reply Af-
fidavit of Housing Authority Manager Thom-
as Judge (“Judge Aff.”) 16.)

VIIL. Drug-Trafficking in Housing Au-

thority Apartments

68. Since the time of the Escalera De-
cree, the Housing Authority has experienced
a substantial qualitative and quantitative
change in drug trafficking and the associated
ailments which afflict Housing Authority pro-
Jjects. (Keeney, Tr. at 61; Kleinman, Tr. at
290-91, 295.)

69. Although no controlled socioclogical
studies have been brought to my attention
which provide the precise information needed
(i.e., the number of Housing Authority apart-
ments in which the tenant used or acquiesced
in the use of the apartment for drug traffick-
ing in 1971, and the similar figure for 1996),
the evidence in the record which is most
probative of the changing conditions of Hous-
ing Authority projects convineingly supports
a finding that “[iln the last two decades,
drug-related crime and drug-related violence
perpetrated on Housing Authority premises
has increased enormously.” (Keeney Aff.
f2a.)

70. That is, the testimony of longstanding
Housing Authority tenants, project manag-
ers, officials, and police; Housing Authority
statistics; ° and the persuasive expert opin-

never a preferable drug enforcement method be-
cause once evicted, a parade of horribles ensues.
(See Goldstein Aff. 124 (concluding that after
new dealers fight over the newly available terri-
tories—the turf war—a new equilibrium is estab-
lished which inevitably will be disturbed as the
“original dealer, after release from jail or com-
pletion of a prison sentence, begins the violent
struggle all over again”).) However, absent sup-
porting evidence that evictions of Housing Au-
thority tenants in Bawdy House Law proceedings
result in this parade of horribles, I will not make
such an inference about the effectiveness of these
proceedings.

5. In their effort to minimize the stark differences
between drug trafficking in 1971 and that in
1996, the Escaleras point to various changes
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ions of Kleinman support finding a significant
change in factual conditions from 1971 to
1996.

A, 1970’s

71. In the early 1970's, the primary drug
with which the Housing Authority had to be
concerned was heroin, which was at its peak
at that time. (Keeney, Tr. at 88; Kleinman,
Tr. at 278-79.)

72. Low-income heroin users and dealers,
although they tend to commit other crimes to
support their drug habits as do other drug
users (Keeney, Tr. at 89-90; Kleinman, Tr.
at 279), are relatively docile when experienc-
ing a heroin high (Keeney, Tr. at 79). They
generally “are not combative, and the addict
him or herself does not really present a
threat to the residency of public housing, to
the tenants.” (Keeney, Tr. at 79.)

73. As a consequence, “[t]he major areas
of concern for the [Housing Authority] resi-
dents in the late 1960’s, early 1970’s, cen-
tered around robberies, centered around
burglaries and centered around mainly the
quality of life conditions in the developments,
youths loitering in the hallways, vandalism to
the elevators and the stairways and the light-
ing in the hallways.” (/d. at 74-75.)

74. The eoncerns of the Housing Authori-
ty managers “basically paralleled the con-
cerns of residents.” (Id. at 82.)

75. The Housing Authority Police similar-
ly focused its attention on “the loitering, the
lingering in the lobbies, the damage to the

during the interim which impact the usefulness
of statistics showing an increase in drug activity
and its associated violence in Housing Authority
projects. For example, in the late 1980’s, “po-
lice departments in New York City amended
their policy with regard to family disputes and
with regard to domestic disputes, particularly.”
(Keeney, Tr. at 67.) This change resulted in an
increase in the number of arrests for aggravated
assault. (Taylor, Tr. at 121.) Similarly, at the
direction of the Federal Bureau of Investigation,
the New York City Police Department changed
the manner in which it maintained records for
the offenses of menacing and reckless endanger-
ment. (Id. at 97-98.) Finally, a larger number
of families currently are living doubled-up (i.e.,
living illegally in Housing Authority apartments
without notifying the Housing Authority) than
were doubled-up in the 1960’s, thus altering sta-

elevators, to shrubs, even bicycle riding we
attended to.” (Id. at 76.)

76. Due to the relatively nonviolent exter-
nalities of the drug trafficking which existed
at that time on Housing Authority projects,
the Housing Authority Police frequently
would patrol the premises alone, at night,
without bulletproof vests, mace, or police ra-
dios, and with .38 caliber revolvers. (Id. at
81.)

77. Housing Authority statistics reveal
that in 1971, for all Housing Authority pro-
jects, approximately 1,163 incidents ¢ of pos-
gession and sale of all drugs occurred, ap-
proximately 210 incidents of dangerous
weapons possession occurred, and in 1977
(the first year for which this statistic is avail-
able), approximately 132 incidents of posses-
sion and sale of cocaine and opium? oc-
curred. (Intervenor (“Int.”), Ex. 2.)

B. 1980’s

78. In 1982 (the first year for which this
statistic is available), approximately 1176 ar-
rests reports were made by Housing Author-
ity police for cocaine and opium possession
and sales, and approximately 276 of these
arrest reports involved Housing Authority
tenants. (Int., Ex. 5.)

79. Then, in the summer of 1985, the
Housing Authority first encountered the
smokeable form of cocaine known as crack.
(Keeney, Tr. at 28-29.)

80. “The appearance of crack was a quan-
tum leap in the drug problem.” (Keeney Aff.
110.)

tistics based on the population of tenants. (Kee-
ney, Tr. at 92-93; Testimony of Housing Authori-
ty Research and Policy Development Director
Mr. Steinman, Tr. at 150.) However, these
changes, to the extent that they actually implicate
the statistics relied upon herein, fail to account
for the enormity of the increase in drug-related
crime and violence experienced by the Housing
Authority since the early 1970’s. (Taylor, Tr. at
120-21; Kleinman, Tr. at 219-20, 294, 313)

6. An incident is the recording of a crime on a
complaint report by the category of the crime.
(Keeney, Tr. at 24.)

7. The cocaine and opium category includes tradi-
tional cocaine, crack cocaine, and heroin. (Be-
lenko, Tr. at 351.)
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81. One of the major reasons for this
shift is that “[tlhe crack addict ... is far
more combative than the heroin addiet of the
mid 1970’s.” (Keeney, Tr. at 80.)

82. As a consequence, “commencing in
1985 there was a dramatic increase in the
amount of crime and violence in the public
housing developments throughout the city.”
(Keeney, Tr. at 30.)

83. These crack traffickers use their
Housing Authority Apartments to prepare,
sell, store, and use the drug. (Affidavit of
Taylor (“Taylor Aff.”) 1110-18; Keeney Aff.
924-25.) Apartments used by groups to
smoke crack commonly are referred to as
“crack houses.” (Keeney, Tr. at 79.)

84. Further, crack traffickers (as well as
other drug traffickers) “routinely comman-
deer elevators, stairways, hallways, and
building entrances. Dealers and users inten-
tionally jam the elevators between floors for
extensive periods of time to insure privacy
for the completion of their criminal transac-
tions and to avoid arrest.” (H-P Aff. 1 18;
accord Keeney, Tr. at 79-80; Affidavit of
Housing Authority Tenant Gerri Lamb
(“Lamb Aff.”) 117.)

85. Crack dealing “tends to transform the
neighborhood into a war zone, where the
residents go outside only when they must,
and are otherwise virtually prisoners in their
home.” (Kleinman Aff. 123.)

86. To make matters worse, “the num-
bers of people who were buying erack co-
caine [on Housing Authority premises] were
much larger than the numbers of people who
were buying heroin in the mid 1970%s.”
(Keeney, Tr. at 80.)

87. “[Tloward 1988 and 1989 the level of
violence that was associated with that erack
dealing [in Housing Authority projects] esca-
lated dramatically.” (/d. at 77.)

C. 1990’s

88. By 1991 or 1992, largely due to the
introduction of erack to Housing Authority

8. I found Dr. Kleinman’s testimony on the vast
increase in drug trafficking and drug-related
crime between the early 1970's and the present
and the reasons therefor to be particularly per-
suasive. This is based both on his knowledge
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projects in 1985, the crime rate in the Hous-
ing Authority surpassed that in the City of
New York in general. (Keeney, Tr. at 39—
40.)

89. In 1993, approximately 6,246 incidents
of possession and sale of all drugs, 5,388
incidents of possession and sale of cocaine
and opium, and 399 incidents of dangerous
weapons possession occurred on Housing Au-
thority projects. (Int., Ex. 2.)

90. Although some of these 1993 statistics
are lower than their peak in 1989, the 1993
rate of drug offenses in Housing Authority
projects “abated only slightly from the ree-
ord levels of 1989” (Kleinman Aff. 126) and
are considerably higher than the correspond-
ing statistics from the 1970’s (Int., Ex. 2).

91. By 1994, approximately 11,913 arrest
reports were made by Housing Authority
police for cocaine and opium possession and
sales, and approximately 5,530 of these ar-
rest reports involved Housing Authority ten-
ants. (Int., Ex. 5.)

92. The drug epidemic brought on by the
introduction of crack remains a problem of
the Housing Authority today. (Kleinman,
Tr. at 303-04.)® This violence is significant-
ly greater than any violence associated with
heroin and powder cocaine that were found
in the Housing Authority projects in 1971.
(Kleinman, Tr. at 306.)

93. Further, it is far from certain that the
Housing Authority is beyond the peak of
crack consumption (id. at 237), and “[t]he
suggestion that the cocaine epidemic is be-
hind us and, therefore, we needn’t worry
about it is clearly refuted” by relevant statis-
ties (id. at 316-17).

94. Consistent with this unfortunate reali-
ty is the fact that Housing Authority homi-
cide rates, which generally are reliably relat-
ed to drug-activity (id. at 44) reveal that “the
level of homicide activity in the Housing Au-
thority is still way above its early 1970’s
levels” (id. at 248).

and experience in the relevant area—acquired
through personal experience in Housing Authori-
ty communities and through research—and upon
his demeanor while testifying.
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95. In addition to the impact of crack, the
Housing Authority is faced with the continu-
ing problems associated with heroin, for “{ajt
the moment . .. [t}he heroin market is grow-
ing,” and “the heroin problem remains a
substantial one even before the new wave
that is just hitting us now.” (Id. at 206, 233.)

96. As a result of this dramatic qualita-
tive and quantitative change in the drug en-
vironment of Housing Authority projects,
present tenant concerns center “around the
narcotics and drug conditions” which exist in
the public housing developments. (Keeney,
Tr. at 75.) Tenants today are “[flar and
away more concerned with the violence of
the presence of crack ... than with heroin in
the 1970’s.” (Id. at 80; accord H-P Aff.
122; Lamb Aff. 110.)

97. Housing Authority tenants have be-
come so concerned with the current drug
trafficking and its related violence that they
have created safe zones or travel paths that
are patrolled by police or parents to ensure
that children can travel to and from school
safely. (Reply Affidavit of Housing Authori-
ty Manager Salvatore Tortora (“Tortora
Aff”) 15.)

98. Housing Authority managers share
these tenant concerns. (Keeney, Tr. at 82;
Reply Affidavit of Housing Authority Manag-
er Andrea Cohn (“Cohn Aff.”) 14.)

99. Similarly, because the Housing Au-
thority Police is “very heavily confronted
with narcotics, narcotics suppression, drive-
by shootings, random gun fire in the public
housing developments,” police officers patrol
the Housing Authority projects “armed with

9. The Escaleras, in addition to disagreeing with
this construction of the Escalera Decree, assert
that another decree—the Tyson—Randolph De-
cree—also prohibits the Housing Authority from
relying on the Bawdy House Law procedures.

Joseph Tyson, Sr. and Myrdes Randolph were
named class members of a consolidated class
action before Judge Charles M. Metzner of this
Court against the Housing Authority by all Hous-
ing Authority tenants who were or may have
become subject to termination of their tenancies
on the ground on non-desirability. (Aviles Aff.,
Ex. C.) On October 17, 1975, the parties to this
consolidated class action entered into a Stipula-
tion of Partial Settlement, and on December 18,
1975, they entered into. a Stipulation of Final
Settlement of Consolidated Class Actions. (Id.)
On January 26, 1976, these stipulations became a

a 9-millimeter, high capacity firearm,” they
wear bulletproof vests, have police radios,
carry mace, and have partners. (Keeney, Tr.
at 76, 81.)

100. “Because the current drug crisis is
so vastly different from any previous drug
epidemic,” (Kleinman Aff. 131), “[ilt is clear
that something over the last 25 years has
very badly impacted the Housing Authority
crime situation. ...” (Kleinman, Tr. at 219).

101. Finally, I am persuaded that the
Housing Authority did not anticipate this
vast change in conditions at the time it en-
tered into the Escalera Decree. (Kleinman
Aff. 931.)

CONCLUSIONS OF LAW

102. The Housing Authority has moved
for an order allowing it “to proceed directly
under the Bawdy House Law in that narrow
category of cases where the tenant of record
participates or acquiesces in the use of a
public housing apartment for drug traffick-
ing.” (Housing Authority’s Memorandum of
Law in Support of its Motion for an Order
Modifying the Escalera Decree (“Supp.
Mem.”), at 11.)

1. Escalera Decree Prohibits Resort to
Bawdy House Law

[11 103. As an initial argument, the
Housing Authority asserts that a proper eon-
struction of the Escalera Decree does not
prohibit it from bringing a summary eviction
proceeding directly under the Bawdy House
Law.?

consent judgment of Judge Metzner (collectively,
the ““Tyson—Randolph Decree”). (Id.)

The Tyson—Randolph Decree prevents the
Housing Authority from bringing a termination
of tenancy proceeding

against any tenant based upon a charge that an

adult child of said tenant or other person has

engaged in allegedly non-desirable activity
which occurred at a time when the adult child
or other person did not reside with the tenant,

and no determination of the ineligibility of a

tenant for continued occupancy in public hous-

ing shall be based in whole or in part upon the
non-desirable activity of an adult child of the

tenant or other person which occurred at a

time when said child or other person did not

reside with the tenant.
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104. I am not persuaded by the Housing
Authority’s proffered construection of the Es-
calera Decree.

105. “[Clonsent decrees ‘have attributes
both of contracts and of judicial decrees,” a
dual character that has resulted in different
treatment for different purposes.” Local
Number 93 v. City of Cleveland, 478 U.S.
501, 519, 106 S.Ct. 3063, 3073, 92 L.Ed.2d 405
(1986) (quoting United States v. ITT Conti-
nental Baking Co., 420 U.S. 223, 236 n. 10, 95
S.Ct. 926, 934 n. 10, 43 L.Ed.2d 148 (1975)).

[2,3] 106. A consent decree “is to be
construed ... basically as a contract.” ITT
Continental, 420 U.S. at 238, 95 S.Ct. at 935;
accord Crumpton v. Bridgeport Educ. Ass'n,
993 F.2d 1023, 1028 (2d Cir.1993). “[I]t is
the agreement of the parties, rather than the
force of law upon which the complaint was
originally based, that creates the obligations
embodied in a consent decree.” Local Num-
ber 93, 478 U.S. at 522, 106 S.Ct. at 3075.

[4]1 107. As with a contract, therefore,
“the scope of a consent decree must be dis-
cerned within its four corners.” United
States v. Armour & Co., 402 U.S. 673, 682, 91
S.Ct. 1752, 1757, 29 L.Ed.2d 256 (1971), quot-
ed by Crumpton, 993 F.2d at 1028.

[5]1 108. Accordingly, “[ilt is the lan-
guage of a consent decree that defines the

(/d.) Further, it added to the list of authorized
dispositions of a termination of tenancy proceed-
ing the category of “eligible subject to permanent
exclusion of one or more persons in the house-
hold™; it requires “a decision of ‘eligible’, ‘pro-
bation,” or ‘eligible subject to permanent exclu-
sion of one or more persons in the household’ ”’
when the offending party has been removed from
the household; and it requires that probation
must be given when the offending member of the
household is absent (e.g., confined in jail, away in
the Armed Services, or participating in a residual
drug program). (Id.) These requirements of the
Tyson-—Randolph Decree, along with those of the
Escalera Decree, have been incorporated into the
Housing Authority’s current termination of ten-
ancy procedures. (Aviles Aff. 17.)

Although the Escaleras argue that the Tyson—
Randolph Decree also prohibits the Housing Au-
thority’s use of the Bawdy House Law proce-
dures, I will not address either this contention
or, assuming the Escaleras are correct in this
assertion, the related issue of whether I should
modify the Tvson—Randolph Decree in this ac-
tion.
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obligations of the parties,” United States v.
O’Rourke, 943 F.2d 180, 187 (2d Cir.1991),
and a court must construe it “as it is written,
and not as it might have been written had
the plaintiff established his factual claims and
legal theories in litigation,” Armour, 402 U.S.
at 682, 91 S.Ct. at 1757.

{6] 109. Nor should a court construe the
decree by reference to what might satisfy the
purposes of one of the parties to it, because

[clonsent decrees are entered into by
parties to a case after careful negotiation
has produced agreement on their precise
terms. The parties waive their right to
litigate the issues involved in the case and
thus save themselves the time, expense,
and inevitable risk of litigation. Naturally,
the agreement reached normally embodies
a compromise; in exchange for the saving
of cost and elimination of risk, the parties
each give up something they might have
won had they proceeded with the litigation.
Thus the decree itself cannot be said to
have a purpose; rather the parties have
purposes, generally opposed to each other,
and the resultant decree embodies as much
of those opposing purposes as the respec-
tive parties have the bargaining power and
skill to achieve.

Armour, 402 U.S. at 681-82, 91 S.Ct. at 1757
(emphasis in original).

The Housing Authority brought this action
solely to construe or modify the Escalera Decree.
As a consequence, the Notice of Hearing, which
provided to the class members the dates and
times for the Hearing and instructions on sub-
mitting written comments, referred only to the
clarification or modification of the Escalera De-
cree. Similarly, the post-Hearing letters distrib-
uted to those class members who submitted writ-
ten comments referred only to the clarification
or modification of the Escalera Decree. Finally,
because the Tyson—Randolph Decree was en-
tered in a different action with different named
plaintiffs and intervenors, it is not clear that 1
may modify it in this action upon the submis-
sions of the parties currently before me.

Accordingly, 1 render no holding as to the
relationship between the Tyson—Randolph De-
cree and the Bawdy House Law. To the extent
that the Tyson—Randolph Decree is inconsistent
with the Bawdy House Law and the Housing
Authority remains bound by the Tyson—Ran-
dolph Decree, the resolution of this controversy
must be addressed in a later proceeding.
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[71 110. The “four corners rule” applies
equally to “both the consent decree and fany
documents] incorporated into the decree by
reference.” Crumpton, 993 F.2d at 1029.
These documents “become an intrinsic part”
of the consent decree. Id. at 1028.

(8] 111. “Extrinsic evidence should only
be considered when the decree itself is am-
biguous.” E.E.O0.C. v. Local 40, 76 F.3d 76,
80 (2d Cir.1995); accord O’Rourke, 943 F.2d
at 187 (“ ‘Extrinsic evidence ... may gener-
ally be considered only if the terms of the
judgment, or of documents incorporated in it,
are ambiguous.’”) (quoting SEC v. Levine,
881 F.2d 1165, 1179 (2d Cir.1989)).

112. After applying the foregoing princi-
ples, 1 construe the Escalera Decree, as it
presently exists, to preclude the Housing Au-
thority from utilizing the Bawdy House Law
procedures to remove its tenants who use or
acquiesce in the use of their apartments for
drug trafficlking.

113. The express terms of the Escalera
Decree demonstrate that it and the Bawdy
House Law address the same problem and
achieve the same result; they address the
problem of drug-trafficking tenants and pro-
vide for the eviction of these tenants from
public housing.}* They are distinguished
only by the procedure and underlying legal
theory employed.

114. Pursuant to the Escalera Decree,
the Housing Authority terminates a non-de-
sirable ! tenant’s lease by instituting a ter-
mination of tenancy proceeding. See Escal-
era, 425 F.2d at 857 (“Leases are terminated
... if the tenant is found to be non-desir-
able”). Further, as the notice of the termi-
nation hearing—which is delivered pursuant
to the Escalera Decree to a tenant facing
charges from the Housing Authority—indi-
cates, “THE DETERMINATION BASED
(ON THE HEARING] MAY RESULT IN
YOUR EVICTION.” (Aviles Aff, Ex. A
(emphasis in original).)

10. I recognize that the Escalera Decree and the

Bawdy House Law also address other scenarios,

but the scenario involving drug trafficking in

Housing Authority apartments is the only one at
issue in the instant case.

115. The Bawdy House Law similarly ad-
dresses the problem of drug trafficking and
achieves the result of eviction, It provides
for the institution of a summary proceeding
to “apply for the removal of a person occupy-
ing demised real property under circum-
stances enumerated in the statute, ie., for an
illegal business use.” Woodin v. Lane, 119
A.D.2d 969, 501 N.Y.S.2d 495, 497 (3d Dept.
1986); accord RPAPL §§ 711, 715, 749; see
Housing Authority’s Reply Memorandum of
Law in Support of its Motion for an Order
Clarifying or Modifying the Escalera Decree
(“Rep.Mem.”) at 24 (referring to this ap-
proach as the “Bawdy House Law eviction
proceedings”).

116. However, the Bawdy House Law, in
addition to using different procedures to
evict drug-trafficking tenants (i.e., its sum-
mary procedures), relies on a different legal
theory from that relied on under the Escal-
era Decree. The Bawdy House Law “is not
predicated on a termination of the tenancy.”
Jackson Terrace Assocs. v. Patterson, 159
Mise.2d 637, 611 N.Y.S.2d 430, 430 (N.Y.App.
Term.1994). Instead, it is “based upon a
violation of law and not upon the violation of
a lease agreement and therefore it is not
necessary to terminate the lease.” Kings
County Dist. Attorney’s Office v. Underwood,
143 Misc.2d 965, 543 N.Y.S.2d 247, 249
(N.Y.Civ.Ct.Kings C0.1989); accord Kellner
. Cappellini, 135 Misc.2d 759, 516 N.Y.S.2d
827, 830 (N.Y.Civ.Ct.N.Y.C0.1986). In a
Bawdy House Law proceeding, in other
words, “the lease is deemed void;” it is not
merely breached. New York County Dist.
Attorney’s Office v. Oquendo, 147 Misec.2d
125, 553 N.Y.s.2d 973, 976 (N.Y.Civ.Ct.
N.Y.C0.1990).

117. These distinctions of procedure and
legal theory, however, do not alter the reality
that within the four corners of the Escalera
Decree the Housing Authority, in order to
evict drug-trafficking tenants, unambiguously
agreed to adopt a different set of procedures

11. The ground of non-desirability is the one used
by the Housing Authority to evict tenants for
drug-related reasons. See Escalera, 425 F.2d at
859 (discussing a termination proceeding on the
ground of non-desirability due to a tenant’s ar-
rest on a narcotics charge).
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and a different legal theory from those
adopted by the Bawdy House Law.12

118. For the Housing Authority’s argu-
ment to prevail, I would have to construe the
language of the Escalera Decree to accord
the Housing Authority the unilateral option
of either applying its allegedly cumbersome
administrative procedures to drug-trafficking
cases or proceeding in these cases under the
summary procedures of the Bawdy House
Law to achieve the same result. The four
corners of the Escalera Decree, however, fail
to support such a construction. See Crump-
tom, 993 F.2d at 1030 (“Clearly one party to a
consent decree cannot unilaterally rewrite
the agreement over another party’s objec-
tions in order to pursue a course of action
favored by it but detrimental to the opposing
party, where the course of action is not au-
thorized by the consent decree.”).

119. Further, the omission of any lan-
guage expressly providing the Housing Au-
thority with the ability to proceed under the
Bawdy House Law is particularly persuasive
in light of the fact that, as the Housing
Authority admits, “{tlhe Bawdy House Law
predated the Escalera Decree by a century.”
(Rep.Mem. at 17 (emphasis in original).) 13

120. Finally, even the Housing Authority
has recognized “that the Escalera Decree
might be construed to require the Housing
Authority to conclude an administrative pro-
ceeding prior to resort to housing court.”
(Supp.Mem., at 11); see Underwood, 543
N.Y.S.2d at 249 (noting that the Housing
Authority, when requested by the Kings
County District Attorney’s Office to com-

12.  The Housing Authority relies heavily on New
York County Dist. Attorney’s Office v. Oquendo,
147 Misc.2d 125, 553 N.Y.S.2d 973 (N.Y.Civ.Ct.
N.Y.Co. 1990) to argue that the Escalera Decree
does not prevent the Housing Authority from
utilizing the Bawdy House Law in lieu of its
administrative procedures. (Supp.Mem., at 17—
18; Rep.Mem., at 20, 22.) Ogquendo, however,
interprets the Court of Appeals opinion from
Escalera, not the Escalera Decree. Oguendo, 147
Misc.2d 125, 553 N.Y.S.2d at 976.

13. The Housing Authority, however, argues from
this omission that, in light of the Court of Ap-
peals’ statement in Escalera that the “actions
here are not entangled in state law,” Escalera,
425 F.2d at 865, ‘it was even more incumbent
upon [the Escaleras] to clearly spell out that,
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mence a Bawdy House Law proceeding, “re-
plied that at this time it regrettably was
unable to comply with the request due to the
consent Order entered on March 25, 1971 in
Escalera”).

121.  Accordingly, I deny the Housing Au-
thority’s motion for an order declaring that
the Escalera Decree does not prevent it from
proceeding under the Bawdy House Law,
even “in that narrow category of cases where
the tenant of record participates or ae-
quiesces in the use of a publie housing apart-
ment for drug trafficking.” (Supp.Mem., at
11.)

II.  Modification of Escalera Decree is War-
ranted

122, Alternatively, the Housing Authority
asserts that I should modify the Escalera
Decree to permit the Housing Authority to
proceed directly under the Bawdy House
Law in drug-trafficking cases.

123.  According to Rule 60(b)(5), “upon
such terms as are just, the court may relieve
a party or a party’s legal representative from
a final judgment, order, or proceeding for the
following reasons: ... (5) ... it is no longer
equitable that the judgment should have pro-
spective application.” Fed.R.Civ.P. 60(b)(5).

124. In Rufo v. Inmates of the Suffolk
County Jail, 502 U.S. 367, 112 S.Ct. 748, 116
L.Ed.2d 867 (1992), the Supreme Court ex-
pounded on Rule 60(b)(5) in the context of
modifying an institutional reform consent de-

notwithstanding the Second Circuit's assessment,
the Escalera Decree was indeed entangled in
state law,” (Rep.Mem., at 16).

I disagree. The Court of Appeals made this
statement in the context of the Housing Authori-
ty's argument that the Court of Appeals should
abstain to allow the claims before it to be re-
solved in the first instance by New York State
courts. Escalera, 425 F.2d at 865. The Court of
Appeals merely reaffirmed that, because “the
only issues here are whether certain [Housing
Authority] procedures pass muster under the due
process clause,” it was quite competent to vindi-
cate these federal rights. 7d. It did not render
an interpretation of the relationship between the
Escalera Decree, which was not yet in existence,
and the laws of the State of New York.
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cree. 1t

125. The Court first discussed the policy
of flexibility behind allowing modification of
these decrees. “Because such decrees often
remain in place for extended periods of time,
the likelihood of significant changes occur-
ring during the life of the decree is in-
creased.” Id. at 380, 112 S.Ct. at 758.

126. Further, “the public interest is a
particularly significant reason for applying a
flexible modification standard in institutional
reform litigation because such decrees ‘reach
beyond the parties involved directly in the
suit and impact on the public’s right to the
sound and efficient operation of its institu-
tions.’” Id. at 381, 112 S.Ct. at 759 (quoting
Heath v. DeCourcy, 888 F.2d 1105, 1109 (6th
Cir.1989)).

127. For these reasons, the Court held
“that a district court should exercise flexibili-
ty in considering requests for modification of
an institutional reform consent decree.”
Rufo, 502 U.S. at 383, 112 S.Ct. at 760; see
United States v. Fastman Kodak Co., 63
F.3d 95, 101 (2d Cir.1995) (“Rufo teaches
that the power of a court to modify or termi-
nate a consent decree is, at bottom, guided
by equitable considerations.”).

128. The Court also held, however, that
limits exist to this flexibility and that modifi-
cation is not warranted in all eircumstances.
Rufo, 502 U.S. at 383, 112 S.Ct. at 759-60.

(9] 129. Rule 60(b)(5) requires more
than a showing that “it is no longer conve-
nient to live with the terms of a consent
decree” Id. Instead, “a party seeking mod-
ification of a consent decree bears the burden
of establishing that a significant change in
circumstances warrants revision of the de-
cree. If the moving party meets this stan-
dard, the court should consider whether the
proposed modification is suitably tailored to
the changed circumstance.” Id.

A. Significant Change in Circumstances

{10] 130. “A party seeking modification
of a consent decree may meet its initial bur-

14. As the Court explained, this standard “‘applies
when a party seeks modification of a term of a
consent decree that arguably relates to the vindi-
cation of a constitutional right.” Rufo, 502 U.S.

den by showing either a significant change in
factual conditions or in law.” Id. at 384, 112
S.Ct. at 760.

131. The Escaleras argue that due to the
absence of a significant change in facts or
law, I may not modify the Escalera Decree to
allow the Housing Authority to utilize the
Bawdy House Law procedures, even if limit-
ed to a narrow category of cases.

1. Significant Change in Factual Condi-
tions
132. The Rufo Court articulated three
methods by which a moving party may justi-
fy modification based on a significant change
in factual conditions.

[11] 183. First, the movant may show
that “changed factual conditions make com-
pliance with the decree substantially more
onerous.” Id.

[12] 134. Although “[llitigants are not
required to anticipate every exigency that
could conceivably arise during the life of a
consent decree,” modification ordinarily
“should not be granted where a party relies
upon events that actually were anticipated at
the time it entered into a decree.” Id. at
385, 112 S.Ct. at 760 (emphasis added).

If it is clear that a party anticipated chang-
ing conditions that would make perfor-
mance of the decree more onerous but
nevertheless agreed to the decree, that
party would have to satisfy the heavy bur-
den to convince the court that it agreed to
the decree in good faith, made a reason-
able effort to comply with the decree, and
should be relieved of the undertaking un-
der Rule 60(b).

Id.

[131 135. Further, when government of-
ficers in charge of institutional litigation
agree to do more than that which is minimal-
ly required by the Constitution to settle a
case and avoid further litigation, a court

should surely keep the public interest in

mind in ruling on a request to modify

at 383 n. 7, 112 S.Ct. at 760 n. 7. It does not
apply when a party seeks to “implement minor
changes in extraneous details that may have been
included in a decree.” Id.
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based on a change in conditions making it
substantially more onerous to abide by the
decree. To refuse modification of a decree
is to bind all future officers of the State,
regardless of their view of the necessity of
relief from one or more provisions of a
decree that might not have been entered
had the matter been litigated to its conclu-
sion.

Id. at 392, 112 S.Ct. at 764.

136. An example of this ground of modifi-
cation is when, due to an unforeseen explo-
sion in the population of pretrial detainees, it
becomes substantially more onerous to build
a jail which houses all of the detainees and
still maintains single-cell occupancy, as re-
quired by the consent decree which address-
es the constitutionality of the jail conditions.
Id. at 384, 112 8.Ct. at 760.

[14] 137. Second, “m]odification is also
appropriate when a decree proves to be un-
workable because of unforeseen obstacles.”
Id.

138. Such an obstacle may include, for
example, the inability of a residential school
for the mentally retarded to relocate many of
its residents to specifically defined communi-
ty placements because of difficulties encoun-
tered, due to an extremely tight housing
market, in finding residences that satisfy the
specifications of the consent decree. New
York State Ass’n for Retarded Children, Inc.
v. Carey, 706 F.2d 956, 965 (2d Cir.), cert.
denied, 464 U.S. 915, 104 S.Ct. 277, 78
L.Ed.2d 257 (1983), cited by Rufo, 502 U.S.
at 384, 112 S.Ct. at 760.

[15] 139. Third, modification is appropri-
ate “when enforcement of the decree without
modification would be detrimental to the
public interest.” Rufo, 502 U.S. at 384, 112
S.Ct. at 760.

140. For example, a court may modify a
consent decree which forbids double bunking
in a county jail if, due to a rapid growth in
the number of people charged with erime in
the county, “some 500 accused felons would
be released on their own recognizance” in
under two months if the county could not
house two inmates per cell in some cells.

15. See supra 1168-101.
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Duran v. Elrod, 760 F.2d 756, 760 (Tth Cir.
1985), cited by Rufo, 502 U.S. at 384-85, 112
S.Ct. at 760-61.

[16] 141. The Housing Authority argues
that since 1971, when the parties entered into
the Escalera Decree, “there has been a dra-
matic increase in illegal drug trafficking and
use and drug-related erime in New
York’s public housing.” (Supp.Mem., at 21.)
A major cause of this profound change in the
drug scene, according to the Housing Au-
thority, has been the emergence of crack
cocaine. (Rep.Mem. at 10.) It represents a
“scourge in Housing Authority communities.”
(Id. at 7.) This scourge constitutes a signifi-
cant change in factual conditions, thus war-
ranting modification of the Escalera Decree.

142. The Escaleras, however, argue that
“{d]espite an enormous amount of hyperbole
in the media and elsewhere, the consensus of
opinion among leading experts on drugs and
criminal behavior is that no such change in
fact has occurred sinee 1971.” (Plaintiffs
Memorandum of law in Opposition to Defen-
dants’ Motion to Modify the Escalera Decree
(“Opp.Mem.”) at 38.) In fact, the Escaleras
assert that “the trade in crack cocaine in the
late 1980’s is no more virulent or associated
with violence than the heroin and powdered
cocaine epidemics of the 1970’s.” (Id.)

143. I find that the Housing Authority
has met its initial burden by showing a sig-
nificant change in factual conditions.

144. It has shown that continued compli-
ance with the Escalera Decree, because the
qualitative and quantitative changes in the
narcotics trafficking in Housing Authority
communities, has become substantially more
onerous and is detrimental to the public in-
terest.

145.  As more fully discussed above,!® the
Housing Authority has demonstrated a sig-
nificant and unanticipated increase in the
number of tenants who use or acquiesce in
the use of their public housing to traffic in
controlled substances, most notably crack co-
caine.

146. It also has demonstrated that the
current drug scene, relative to that in the



ESCALERA v. NEW YORK HOUSING AUTHORITY

1341

Cite as 924 F.Supp. 1323 (S.D.N.Y. 1996)

early 1970’s, is overwhelmed with drug-relat-
ed violence and other drug-related crimes.

147. Therefore, compliance with the Es-
calera Decree’s extensive administrative re-
quirements and the judicial proceedings
which inevitably follow the Housing Authori-
ty’s proceedings has become substantially
more onerous.

 148. The substantially changed drug envi-
ronment on Housing Authority premises also
renders continued compliance with the Escal-
era Decree in this context detrimental to the
public interest.

149. Because of the time required to evict
drug trafficking tenants under the Escalera
Decree, the Housing Authority has become
handicapped in its ability to fulfill its obli-
gations to provide “decent, safe, and sanitary
dwellings for families of lower income.” 42
U.S.C. § 1437; accord N.Y.Pub.Hous.Law
§ 2.

150. Because of that handicap, tenants
who are neighbors to drug traffickers, wheth-
er these tenants are single adults, single-
parent families, traditional nuclear families,
or extended families (the last three with
young impressionable children), often must
withstand home environments littered with
violence and the other ills associated with the
trafficking of narcotics.

151. Further, other low-income applicants
who desire to live in Housing Authority
apartments suffer unjust prejudice by the
Housing Authority’s inability to address
swiftly the current epidemic of drug-traffick-
ers in Housing Authority apartments.

152. The Housing Authority maintains al-
most a zero percent vacancy rate in its apart-
ments. (H-P Aff. 113.) Therefore, every
apartment occupied by a drug-trafficker is
one less apartment which a law-abiding '
applicant ean possess.

153. Compliance with the Escalera De-
cree’s termination of tenancy procedures,
therefore, has become substantially more on-
erous, and continued enforcement of these
procedures without modification is detrimen-
tal to the public interest.

16. Contrary to the Escaleras’ implicit suggestion
(Tr. at 199-200), 1 will not assume, without sup-
porting evidence, that all or even most drug-

2. No Significant Change in Law

154. The Rufo Court also discussed two
methods by which a moving party may justi-
fy modification based on a significant change
in law. Although this inquiry is not disposi-
tive due to my finding of a significant change
in factual conditions, I will discuss it briefly.

[17] 155. First, if “one or more of the
obligations placed upon the parties has be-
come impermissible under federal law,” a
court must modify the consent decree. Rufo,
502 U.S. at 388, 112 S.Ct. at 762.

[18,19] 156. Second, a court may modify
a consent decree if “statutory or decisional
law has changed to make legal what the
decree was designed to prevent” Id.
States and local governments, however, can
settle disputes by “undertaking to do more
than the Constitution itself requires” and
more than a court would have ordered had
the case proceeded to a trial on the merits.
Id. at 389, 112 S.Ct. at 762-63. In fact,
“almost any affirmative decree beyond a di-
rective to obey the Constitution necessarily
does that.” Id.

[20] 157. A mere clarification in the law,
however, does “not, in and of itself, provide a
basis for modifying a decree.” Id. at 390,
112 S.Ct. at 763. For example, a Supreme
Court case which announces, for the first
time, that double celling of pretrial detainees
is not unconstitutional in all cases, is not
necessarily a sufficient change in law to war-
rant modification of a decree in which a
county agrees to build a new jail with single
occupancy cells. Id. at 388, 112 S.Ct. at 762.

{21] 158. “If the parties had based their
agreement on a misunderstanding of the gov-
erning law,” however, a decision that clarifies
the law may “constitute a change in circum-
stances that would support modification.”
Id. at 390, 112 S.Ct. at 763. For example, if
the county in the previous example estab-
lished that “the parties to the consent decree
believed that single celling of pretrial detain-
ees was mandated by the Constitution, this

trafficking tenants evicted from a Housing Au-
thority apartment will be replaced by a drug-
trafficking tenant from the waiting list.
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misunderstanding of law could form a basis
for modification.” Id.

22} 159. To support its proposed modi-
fication, the Housing Authority relies on an
increased application by the New York Coun-
ty District Attorney’s Office of the Bawdy
House Law in drug-trafficking evictions, and
a 1990 Amendment to the United States
Housing Aect of 1937 which eliminated the
requirement of an administrative hearing in
these evictions.

160. These events, however, fail to consti-
tute a change of law from 1971 to 1996.

161. At the time the parties entered into
the Escalera Decree, the State of New York
already had enacted the Bawdy House Law.
See RPAPL § 711(5), 715 (historical note).

162. The Bawdy House Law remains in
effect at present. Id.

163. The Housing Authority has prof-
fered no legal authority for its proposition
that an increased application of an existing
law constitutes a change in law sufficient to
warrant modification.

164. Nor has the Housing Authority prof-
fered legal authority which imposed upon it
an obligation at the time the parties entered
into the Escalera Decree to provide adminis-
trative hearings in drug eviction cases.

165. Only in 1975 did the Department of
Housing and Urban Development (“HUD”)
promulgate regulations requiring hearings in
public housing eviction cases. See 40 Fed.
Reg. 33406 (1975) (codified at 24 C.F.R.
8§ 966.50-966.57).

166. In 1983, Congress amended the
United States Housing Act of 1937 to require
all public housing authorities to establish and
implement administrative grievance proce-
dures. See 42 U.S.C. § 1437d(k) (historical
and statutory notes).

167. In 1990, Congress again amended
the United States Housing Act of 1937.
This amendment authorized public housing
authorities to forego their administrative
hearing procedures in favor of a judicial pro-
ceeding “[flor any grievance concerning an
eviction or termination of tenancy that in-
volves any criminal activity that threatens
the health, safety, or right of peaceful enjoy-
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ment of the premises of other tenants or em-
ployees of the public housing ageney or any
drug-related criminal activity on or near
such premises,” and provided that the hous-
ing authority is in a “jurisdiction which re-
quires that prior to eviction, a tenant be
given a hearing in court which the Secretary
[of HUD] determines provides the basic ele-
ments of due process.” Id.

168. In 1991, HUD Secretary Jack Kemp
issued a determination that judicial proceed-
ings under New York’s Bawdy House Law
provide the basic elements of due process
(Aviles Aff., Ex. E), thus allowing (indepen-
dent of limitations imposed by the Escalera
Decree) the Housing Authority to forego ad-
ministrative hearings in drug-trafficking evic-
tions.

169. Therefore, just as HUD statutes and
regulations did not impose upon the Housing
Authority a legal obligation in 1971 to con-
duct such hearings in drug-trafficking cases,
these statutes and regulations do not impose
such an obligation at present.

170.  Accordingly, the Housing Authority
has failed to demonstrate a change in law
warranting modification of the Escalera De-
cree.

B. Bawdy House Law Modification is Sust-
ably Tailored

171.  In light of my finding of a significant
change in factual conditions, however, it is
necessary to address the second prong of the
Rufo test.

172. “Once a moving party has met its
burden of establishing either a change in fact
or in law warranting modification of a con-
sent decree, the District Court should deter-
mine whether the proposed modifieation is
suitably tailored to the changed cireum-
stance.” Rufo, 502 U.S. at 391, 112 S.Ct. at
763.

173. The Escaleras assert that even if a
significant change in factual conditions has
occurred, the procedures mandated by the
E'scalera Decree should be streamlined in
drug-trafficking evictions, rather than entire-
ly abandoned in favor of the Bawdy House
Law.
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174. In determining whether a proposed
modification is suitably tailored, a court
should adhere to three principles.

(23] 175. First, “a modification must not
create or perpetuate a constitutional viola-
tion.” Id.

[24,25] 176. Second, “(a) proposed mod-
ification should not strive to rewrite a con-
sent decree so that it conforms to the consti-
tutional floor.” Id. “[Tlhe focus should be
on whether the proposed modification is tai-
lored to resolve the problems created by the
change in circumstances. A court should do
no more, for a consent decree is a final
judgment that may be reopened only to the
extent that equity requires.” Id.

[26,271 177. Third, principles of federal-
ism “require that the district court defer to
local government administrators, who have
the ‘primary responsibility for elucidating,
assessing, and solving’ the problems of insti-
tutional reform, to resolve the intricacies of
implementing a decree modification.” Id. at
392, 112 S.Ct. at 764 (quoting Brown v.
Board of Educ., 349 U.S. 294, 299, 75 S.Ct.
753, 756, 99 L.Ed. 1083 (1955)). The court
should give the views of these local govern-
ment administrators “significant weight.”
Rufo, 502 U.S. at 392 n. 14, 112 S.Ct. at 764
n. 14. This includes the government officials’
concerns regarding financial constraints, for
they “are appropriately considered in tailor-
ing a consent decree modification.” Id. at
392-93, 112 S.Ct. at T64.

(28] 178. I hold that modification of the
Escalera Decree to allow the Housing Au-
thority to proceed under the Bawdy House
Law when a tenant participates or acquiesces
in the use of his or her Housing Authority
apartment for drug-trafficking is a suitably
tailored modification.

179. First, reliance on the Bawdy House
law—a lawfully enacted statute of the State
of New York—in a particular subset of evie-
tions does not create or perpetuate a consti-
tutional violation.

180. The Escaleras have proffered no le-
gal authority holding the Bawdy House Law

17. In any event, I am not persuaded that changes
such as the application of evidentiary and proce-

unconstitutional on its face or as applied to
drug-related evictions. See Geronimo v.
City of New York, No. 91 Civ. 1756 (LBS),
1991 WL 254426, at *1 (S.D.N.Y. Nov. 15,
1991) (rejecting the plaintiff's challenge to
the constitutionality of the summary eviction
proceedings under RPAPL Article 7 where
“no persuasive grounds are asserted why
proceedings pursuant to that law deny any
constitutional rights”), affd, 28 F.3d 102 (2d
Cir.1994).

181. Instead, the Escaleras simply allege
that tenants facing eviction under the Bawdy
House Law would lose various protections
which they retain under the Escalera Decree.
They attempt to support their allegation by
noting, for example, that evidentiary and pro-
cedural rules are applicable to a Bawdy
House Law proceeding, and are not in an
Escalera Decree proceeding. (Opp.Mem. at
32.)

182. This comparison, however, does
nothing more than identify an obvious and
necessary consequence of any modification of
the Escalera Decree—that certain features
of the eviction process will change. See Ko-
zlowski v. Coughlin, 871 F.2d 241, 248 d
Cir.1989) (“[Alny justifiable modification ‘will
perforce alter some aspect of the decree.’”)
(quoting New York State Ass'n for Retarded
Children, 706 F.2d at 969). Without such
changes, a modification would be unneces-
sary and the Housing Authority would not
have filed this action.

183. Further, I will not impose a per se
rule, as the Escaleras’ would have me do,
that any changes which are unfavorable to
tenants are unconstitutional.'”

184. Finally, my own examination of the
Bawdy House Law does not reveal that it
denies tenants constitutionally secured
rights.

185. The Bawdy House Law “clearly was
intended to protect the health, welfare and
safety of the public residing in the same
community as well as the tenants who reside
in the same building ... and thus serve[s] a
legitimate civil and remedial purpose.” City

dural rules necessarily are unfavorable to ten-
ants.
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of New York v. Wright, 162 Misc.2d 572, 618
N.Y.S.2d 938, 939 (N.Y.App.Term 1994) (per
curiam).

186. The Bawdy House Law is not a tool
to evict innocent tenants or to impose vicari-
ous liability on tenants for the conduct of
others. See Marwyte Realty Assoc. Lid.
Partnership v. Valcarcel, 150 Misc.2d 1044,
579 N.Y.S.2d 311, 312 (N.Y.App.Term 1991)
(per curiam) (holding that a landlord could
not evict a tenant on the basis that two of her
emancipated children had been arrested for
narcotics offenses in or about the building
premises where no drugs were recovered
from the apartment, there was no claim of
misconduct on the part of the tenant, the
tenant testified that she had no knowledge of
her adult children’s involvement with narcot-
ics, and the children did not reside with her);
Grosfeld Realty Co. v. Lagares, 150 Misc.2d
22, 575 N.Y.S.2d 220, 220 (N.Y.App.Term
1989) (per curiam) (holding that “a landlord
failed to establish by prevailing evidence that
the apartment premises was used or occupied
for illegal purposes so as to warrant eviction”
where “the tenant’s son (the party responsi-
ble for the claimed illegal activity) had vacat-
ed the apartment premises prior to com-
mencement of the proceeding”); Kings
County Dist. Attorney’s Office v. Freshley,
160 Misc.2d 302, 608 N.Y.S.2d 788, 793
(N.Y.Civ.Ct.Kings Co0.1993) (dismissing the
District Attorney’s petition because the Dis-
trict Attorney failed to prove that a Housing
Authority tenant “had knowledge and/or ac-
quiesced” in the use of the apartment by
others to conduct three separate erack sales);
Humane Socy v. Joad Enters., Inc. 65
Mise.2d 8, 316 N.Y.S.2d 868, 869 (N.Y.Civ.Ct.
N.Y.C0.1970) (“The fact that several people
were arrested on the [tenant’s] premises for
criminal acts committed without the [ten-
ant’s] knowledge or acquiescence will not Jjus-
tify a forfeiture of the lease.”).

187. Even the Escaleras recognize that if
there is “a completely innocent tenant,”
“then there would be no Bawdy House case.”
(Tr. at 208.)

18. My holding of the Bawdy House Law’s consti-
tutionality is limited, by necessity, to an examina-
tion of the face of the statute; I do not purport to
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188. Nor does the Bawdy House Law
allow eviction based on isolated incidents.
See Lituchy v. Lathers, 35 Misc.2d 556, 232
N.Y.S.2d 627, 627 (N.Y.App.Term 1962) (per
curiam); 1021-27 Ave. St. John Housing
Dev. Fund Corp. v. Hernandez, 154 Mise.2d
141, 584 N.Y.S.2d 990, 992 (N.Y.Civ.Ct.Bronx
Co. 1992) (both holding that “the term ‘use’
of the premises for illegal purposes implies
doing of something customarily or habitually
upon the premises™).

189. With respect to procedural constitu-
tional concerns, the Housing Authority has
represented that, it “would, as petitioner in a
[Bawdy House Law] proceeding, continue to
make available on request the tenant folder
for inspection.” (Reply Affidavit of Aviles
(“Aviles Rep. Aff.”) 112)

190. Similarly, the tenant’s violation must
be proven by the petitioner in a trial before a
court and, if requested, a jury, RPAPL
§ 745(1), the tenant may seek an adjourn-
ment “to procure his necessary witnesses,”
id, and the tenant receives constitutionally
adequate notice of the proceedings through
service of a petition, see Velazquez v. Thomp-
son, 451 F.2d 202, 204, 206 (2d Cir.1971)
(holding, where the tenants “mounted a
broadside constitutional attack on [RPAPL
Article 7],” that the notice provision of
RPAPL Article 7 “is carefully drafted and
calculated to apprise tenants of the pendency
of the action is not vulnerable to constitution-
al attack.”) (interpreting the substantially
similar 1971 version of RPAPL § 735).

191. Based on my overview of the Bawdy
House Law, therefore, the Housing Authori-
ty’s reliance on this statute in drug-traffick-
ing evictions does not create or perpetuate a
constitutional violation.'® See City of New
York v. Goldman, 78 Misc.2d 693, 356
N.Y.S2d 754, 759 (N.Y.Civ.Ct.N.Y.C0.1974)
(holding that an argument that the Bawdy
House Law is unconstitutional “has no mer-
it,” for if the landlord “shows that the [ten-
ant’s] possession and use is illegal, then there
is no constitutional right to continue in occu-
pancy”).

hold that no set of facts exists in which an

application of the Bawdy House Law is unconsti-
tutional.
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192. Second, the proposed modification to
the Escalera Decree is sufficiently tailored to
resolve the problems created by the change
in factual circumstances.

193. The Escaleras argue that any modi-
fication should consist only of streamlining
the Escalera Decree to shorten the time
required to effectuate the eviction.

194. They suggest, for example, that the
initial tenant interview be eliminated, that
the Housing Authority Law Department ex-
pedite its preparation of charges, and that
the Housing Authority schedule fewer and
shorter adjournments. (Plaintiffs’ Proposed
Findings of Fact and Conclusions of Law at
38.)

195. 1 disagree that such tinkering with
the Escalera Decree sufficiently would re-
solve the problems created by the significant
change in factual conditions experienced by
the Housing Authority.

196. The change in the drug culture on
Housing Authority projects requires expedit-
ed proceedings to rid the Housing Authority
of drug-trafficking tenants and thereby allow
the Housing Authority to satisty its obli-
gation to provide “decent, safe, and sanitary
dwellings for families of lower income.” 42

19. The Escaleras rely on Kozlowski v. Coughlin,
871 F.2d 241 (2d Cir.1989), a pre-Rufo decision,
in their attempt to impose a strict causality re-
quirement into this prong of the Rufo test. In
Kozlowski, the Commissioner of the New York
State Department of Correctional  Services
(“DOCS”’) sought to modify a 1983 consent de-
cree which addressed the circumstances under
which DOCS may suspend or terminate visitation
privileges. Id. at 241-42. The decree recog-
nized the rehabilitative benefits of visitation; it
did not, however, provide for punitive or disci-
plinary visitation sanctions absent misconduct
between an inmate and a specific visitor. Id. at
242. DOCS sought the modification because it
contended that more restrictive sanctions were
necessary to maintain security and curb rising
drug abuse in New York's state prisons. Id.

In this context, the Court held that the party
seeking modification of an institutional consent
decree must “‘show that each change prunes the
decree deftly, changing only as much as is re-
quired and leaving the ability to obtain the ulti-
mate goal intact.” Id. at 248. It further held
that DOCS failed to satisfy this standard because
it did not link the need to curb the growing
epidemic of drug abuse in its prisons with the
imposition of visitation sanctions. Id. at 249.
DOCS did not present “a shred of evidence [to]
establish{ ] that smuggling during prison visits

US.C. § 1437, accord N.Y.Pub.Hous.Law
§ 2.

197. Assume, arguendo, that the Escaler-
as’ proposed adjustments to the Escalera
Decree procedures could reduce the eight
months which these procedures currently re-
quire, on average, (Aviles Aff. 1912, 13) to
four months.

198. The Housing Authority still faces the
prospect of a holdover proceeding—which re-
quires an additional two to four months to
complete—to obtain a warrant of eviction if
the tenant refuses to leave, and an Article 78
proceeding by the tenant challenging the
Housing Authority’s administrative determi-
nation. (Id. 15, 16.)

199. Neither of these subsequent judicial
proceedings is applicable if the Housing Au-
thority proceeds directly under the Bawdy
House Law to obtain a warrant of eviction in
the first instance. See RPAPL § 749(1)
(“Upon rendering a final judgment for peti-
tioner, the court shall issue a warrant direct-
ed to the sheriff ... commanding the officer
to remove all persons. . .."); N.Y.Civ.Prac.L.
& R. § 7801 (“[A] proceeding under [Article
78] shall not be used to challenge a determi-
nation: 1. which ... can be adequately re-

accounts for a large increase in prison drug
trafficking.” Id. In other words, DOCS’ “proof
of the [drug] problem’s extent, the sources of the
contraband and especially the connection be-
tween curbing visitation and solving that prob-
lem [was] simply inadequate.” Id. Consequent-
ly, the Court affirmed the denial of the requested
modifications. Id. at 242.

To the extent that the standard articulated in
Kozlowski is consistent with the “suitably tai-
lored” prong of the Rufo test, it does not alter my
conclusion that application of the Bawdy House
Law to drug-trafficking evictions, rather than
making piecemeal alterations to the Escalera De-
cree, is necessary to address the problems raised
by the burgeoning drug culture on Housing Au-
thority premises.

Further, the facts of Kozlowski are quite distin-
guishable from those in the instant action. Un-
ke DOCS in Kozlowski, the Housing Authority
has proffered ample evidence to show a signifi-
cant change in facts, and the proposed modifica-
tion addresses the precise problems which have
arisen from the change in facts; there is no
missing connection between the proposed modi-
fication and the problem being addressed. Con-
sequently, the Escaleras’ reliance on Kozlowski is
unavailing.
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viewed by appeal to a court or some other
body ...; or 2. which was made in a civil
action....”).

200. Further, a contested Bawdy House
Law proceeding takes only two to three
months to complete. (Aviles Aff. 121.)2

201. Therefore, even a more refined pro-
ceeding under the Escalera Decree fails to
compare to the expedited nature of a Bawdy
House Law proceeding.

202. With respect to the third Rufo fac-
tor, the views of the Housing Authority,
which I must accord significant weight, Rufo,
502 U.S. at 392 n. 14, 112 S.Ct. at 764 n. 14;
see Kozlowski, 871 F.2d at 247 (recognizing
that “intricate questions of institutional
structure ... are perhaps best decided by
those with greater expertise than Jjudges pos-
sess”), unequivocally support the application
of the Bawdy House Law rather than merely
an adjustment of the Escalera Decree proce-
dures.

203.  Accordingly, modification of the Es-
calera Decree to allow the Housing Authority
to proceed under the Bawdy House Law in
the context of drug-trafficking tenants is a
suitably tailored modification.

CONCLUSION

Based on the proceedings and record in
this action, the Housing Authority’s motion
to modify the Escalera Decree to allow the
Housing Authority to proceed directly under
Sections 711(5) and 715 of New York Real
Property Actions and Proceedings Law to
seek the eviction of tenants who use or ac-
quiesce in the use of their apartments for the
trafficking of illegal narcoties is granted.

The Clerk of the Court shall mark this
action closed. SO ORDERED:

W
O & KEY NUMBER SYSTEM
T

20. Although a judgment from a Bawdy House
Law proceeding is appealable, see N.Y. City Civ.
Ct.Act §§ 1701, 1702, a judgment from an Article
78 proceeding also is appealable, see N.Y.Civ.
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Richard SPERLING, Frederick Hemsley,
and Joseph Zelauskas, individually and
on behalf of all other persons similarly
situated, Plaintiffs,

v.

HOFFMANN-LA ROCHE, INC,, a New
Jersey corporation, Defendant.

Civ. Action No. 85-2138 (HAA).

United States Distriet Court,
D. New Jersey.

April 30, 1996.

Class of former employees brought Age
Diserimination in Employment Act (ADEA)
action against former employer alleging pro-
cedures implementing mass reduction in
force were discriminatory. Former employ-
er moved for summary judgment on pattern
or practice of discrimination claims under
ADEA and class sought bifurcation of trial
into liability and damages stages. The Dis-
trict Court appointed Alan Schwartz, Special
Master who recommended denying summary
Judgment motion and ordering bifurcation of
trial. The District Court, Harold A. Acker-
man, J., held that: (1) there was insufficient
evidence to support finding that employer
intended or knew that uncontrolled subjec-
tive decision making under guidelines used in
one-time mass layoff would result in dispro-
portionate termination of older workers as
would support class action pattern or prac-
tice of diserimination under ADEA, and (2)
no reasonable jury could find that employer
engaged in pattern or practice of discrimina-
tion under ADEA in conducting one-time
mass reduction in force.

Summary judgment granted, bifurcation
denied.

1. Civil Rights ¢=168.1
Opinions discussing meaning of “pattern
or practice” in context of Title VII are equal-

Prac.L. & R. § 5701(b)(1), (c). Therefore, any
discussion of these further appellate proceedings
does not assist in a comparison of the expediency
of evictions under these alternative methods,




