Case 1:19-cv-04087-EK-RLM  Document 76  Filed 02/07/20 Page 1 of 3 PagelD #: 982

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

COMMUNITY HOUSING IMPROVEMENT PROGRAM,
RENT STABILIZATION ASSOCIATION OF N.Y.C.,
INC., CONSTANCE NUGENT-MILLER, MYCAK Case No. 19-cv-4087 (MKB)
ASSOCIATES LLC, VERMYCK LLC, M&G MYCAK
LLC, CINDY REALTY LLC, DANIELLE REALTY LLC,
FOREST REALTY, LLC,

Plaintiffs,
V.
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MEMBERS, RESPECTIVELY, OF THE RENT
GUIDELINES BOARD, AND RUTHANNE
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COMMISSIONER OF NEW YORK STATE HOMES AND
COMMUNITY RENEWAL, DIVISION OF HOUSING
AND COMMUNITY RENEWAL,

Defendants.

NOTICE OF MOTION

Intervenors Tenants and Neighbors, Community Voices Heard, and Coalition for the
Homeless, by and through their undersigned counsel, hereby move, pursuant to Federal Rule of
Civil Procedure 12(b)(6), for an Order dismissing the Complaint for failure to state a claim.

The grounds for this Motion are set forth in the accompanying memorandum of law.
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PRELIMINARY STATEMENT

New York’s rent stabilization laws (“RSL”) have been in place since 1969. In the five
decades since, the city and state govemments have maintained and improved the RSL to address
runaway rent prices that many of their constituents face, and both state and federal courts have
consistently affirmed the RSL’s constitutionality. Generations of New Yorkers have built their
lives on this foundation, living in a city they could not otherwise afford, working at jobs they could
not otherwise get to, and sending their children to schools they could not otherwise attend. Today,
nearly one million residences housing close to 2.5 million New Yorkers are protected by the RSL.

Plaintiffs ask the Court to blow all this up. Plaintiffs—seven landlords and two landlord
associations—seek a declaration that the entire RSL violates the U.S. Constitution as applied to
every single regulated unit in the state, and to enjoin the enforcement of every single provision of
every rent stabilization statute and rule. Such a ruling would fundamentally reshape New York’s
economy and social fabric, replacing the economic policy choices of five decades of democrati-
cally-elected state and lecal govemments with those of these landlords. It would provide an enor-
mous windfall to current landlords who bought regulated units at a discount fully aware of their
regulated status. It would put millions of tenants in danger of losing their place in our communi-
ties, and our communities in danger of losing millions of their members.

For these reasons, Intervenors Tenants and Neighbors, Community Voices Heard, and Co-
alition for the Homeless ask that Plaintiffs’ radical claims be dismissed, with prejudice, in their
entirety. Plaintiffs bring a facial challenge, alleging the RSL is unconstitutional as applied to every
regulated unit and asking the Court to strike it down root and branch. But the Second Circuit has
twicerejected such facial attacks because the RSL includes numerous provisions passed at differ-
ent times that apply in different combinations with different effects to each of a million regulated

units. See Rent Stabilization Ass’n of N.Y.C. v. Dinkins, 5 F.3d 591, 595 (2d Cir. 1993); W. 95
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Hous. Corp. v. N.Y.C. Dep’t of Hous. Pres. & Dev.,31 F. App’x 19, 21 (2d Cir. 2002) (summary
order). Plaintiffs’ facial challenge here fares no better.

Even if Plaintiffs had made an “as applied” rather than a facial challenge to the RSL—
which they have not —their claims would still fail. Every court to opine on the issue—including
the Second Circuit, twice—has agreed the RSL does not violate the Constitution. See Fed. Home
Loan Mortg. Corp. v. N.Y. State Div. of Hous. & Cmty. Renewal, 83 F.3d 45, 47-48 (2d Cir. 1996)
(“FHL); Harmon v. Markus, 412 F. App’x 420, 422 (2d Cir. 2011) (summary order), cert. denied,
566 U.S. 962 (2012). Plaintiffs argue things are different now, but neither the RSL’s fundamental
nature nor the relevant law has changed. The RSL does not subject unwilling landlords to absolute
physical occupation, and thus does not effect a physical taking. It allows landlords the economi-
cally viable and intended use of their property, and thus does not effect a regulatory taking. And
the RSL is rationally related to a legitimate purpose, and thus does not violate substantive due
process. Plaintiffs’ claims should be dismissed.

BACKGROUND

The New York City Rent Stabilization Law of 1969 created New York’s rent stabilization
regime. N.Y. City Local Law No. 16-1969 (codified as amended at New York City Administrative
Code §§ 26-501 et seq. (“Admin. Code”) and N.Y. Unconsol. Law §§ 26-501 et seq.). The law
responded to “many owners of housing accommodations” who “were demanding exorbitant and
unconscionable rent increases” because of “inflation and . . . an acute housing shortage.” Admin.
Code § 26-501. These increases “were causing severe hardship to tenants of such accommodations
and were uprooting long-time city residents from their communities.” Id. Landlords could in-
crease rents for new leases up to a maximum set by the Rent Guidelines Board (“RGB”), id. § 26-

510(b); could recover some major capital improvement costs (“MCIs”), id. at § 26-511(c)(6); and
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had to give tenants the opportunity to renew leases, see id. § 26-511(c)(9). See generally Rent
Stabilization Ass'n of N.Y.C., Inc. v. Higgins, 630 N.E.2d 626, 628—29 (N.Y. 1993); Ansonia Res-
idents Ass’nv. N.Y. Div. of Hous. & Cmty. Renewal, 551 N.E.2d 72, 76 (N.Y. 1989); 8200 Realty
Corp. v. Lindsay, 261 N.E.2d 647, 649-51 (N.Y. 1970) (describing 1969 law).

Five years later, New York State enacted the Emergency Tenant Protection Act of 1974
(“ETPA”), L. 1974, ch. 576 § 4 (codified as amended at N.Y. Unconsol. Law §§ 8621 et seq.), “to
prevent exaction of unjust, unreasonable and oppressive rents and rental agreements and to fore-
stall profiteering, speculation and other disruptive practices tending to produce threats to the public
health, safety and general welfare.” N.Y. Unconsol. Laws § 8622. Under the ETPA, localities
can opt in to rent stabilization if they experience a housing emergency due to a vacancy rate of less
than five percent. Id. § 8623.

The legislature transferred administration of rent regulation laws to the Division of Hous-
ing and Community Renewal (“DHCR”) in 1983, L. 1983, ch. 403, and in 1987 the DHCR adopted
the Rent Stabilization Code (“RSC”), which remains in place, codified at 9 NYCRR §§ 2520 et
seq. Landlords were required, upon the tenant’s death, to offer lease renewals to family members
who had lived in the home for two years, or one year for the elderly or disabled. 9 NYCRR
§ 2523.5(b). If the tenant left, landlords had to offer renewals to family members who had lived
in the apartment since the tenancy or family relationship began. Id.; see also Higgins, 630 N.E.2d
at 628—29. The RSC also gave tenants subletting rights. 9 NYCRR § 2525.6. Other rent regula-
tions passed around this time include, in 1982, rules governing conversion to condominiums and
cooperative ownership. N.Y. Gen. Bus. Law § 352-eeee; L. 1982, ch. 555, § 2.

The state legislature has renewed and modified the RSL several times since 1987, experi-

menting with various decontrol and rent increase amendments at the margins but consistently
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finding that the RSL’s primary structure—limiting rent increases and requiring lease renewals—
best served the people of New York.

In 1993, the legislature exempted from regulation apartments renting for over $2,000 that
either became vacant (‘“vacancy decontrol”) or were occupied by persons earning over $250,000
(“high-income decontrol”), and allowed rent increases for individual apartment improvements
(“IAIs”). L. 1993, ch. 253. In 1997, the legislature added a “vacancy allowance” that permitted
some rent increases above the regulated amount when certain apartments were vacated, limited
succession rights to family members with a close relationship with the original tenant, and modi-
fied the vacancy and high-income decontrol thresholds. L. 1997, ch. 116. The legislature in 2003
allowed landlords to increase rents to the maximum regulated level regardless of the prior rent
(“preferential rent increase”). L. 2003, ch. 82.. In 2011, the legislature readjusted, limiting the
frequency of vacancy increases, decreasing the amount recoverable for IAls, and increasing de-
control thresholds. L. 2011, ch. 93. In 2015 the legislature again revised the decontrol thresholds
and amounts recoverable for MCIs. L. 2015, ch. 20.!

Most recently, in June 2019, the state legislature passed the Housing Stability and Tenant
Protection Act 0£2019 (“HSTPA”). L. 2019, ch. 36. The HSTPA was a “response to an ongoing
housing shortage crisis, as evidenced by an extremely low vacancy rate. Under tight rental mar-
kets, tenants struggle to secure safe, affordable housing,” and as a result, localities “struggle to
protect their regulated housing stock, which provides and maintains affordable housing for mil-

lions of low and middle income tenants.” Sponsor’s Mem., Bill Jacket, L. 2019, ch. 36.2

1 The text of these various acts, from 1997 to 2015, can be found online at
https://www1.nyc.gov/site/rentguidelinesboard/resources/rent-regulation-laws.page.

2 Available at https://www.nysenate.gov/legislation/bills/2019/s6458.
4
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As with prior amendments, the HSTPA did not alter the twin pillars of the RSL: limiting

rent increases for regulated units to the RGB maximum and limiting landlords’ ability to remove

tenants. As with prior amendments, the HSTPA worked within that framework to fine-tune how

rents can be increased and units can be deregulated, including by:

Repealing high-income and vacancy decontrol, last adjusted in 2015. HSTPA, Part D.

Reducing the rent increases for MCIs and IAIs, set most recently in 2015 and 2011,
respectively. Id., Part K.

Limiting the number of units an owner can recover from tenants and requiring an im-
mediate and compelling necessity for use as a primary residence. Id., Part L.

Repealing the 1997 provisions establishing a vacancy allowance and a “longevity” in-
crease for tenants who had remained in a unit for a long period. Id., Part B.

Reforming the 2003 preferential rent provisions so the amount by which regulated rent
may increase is based on the preferential rent, not the legal maximum. /d., Part E.

Reforming condo and co-op conversions to repeal eviction plan conversions, limit non-
eviction plan conversions of rent regulated buildings to preserve rental housing stock,
and provide additional protections for senior citizens and disabled tenants. /d., Part N.

Like the state legislature, the New York City Council has continuously found a need for

rent stabilization over the past fifty years. Reviewing rental conditions every three years, the

Council has each time reaffirmed this need—most recently in April 2018, see N.Y. Unconsol. Law

§ 26-502, after holding hearings and considering the United States Census Department’s Housing

and Vacancy Survey, see Compl. ] 101-09, 174-92. The 2017 survey showed a vacancy rate of

3.63%, and median household income for rent-stabilized households of $44,560, compared to

$67,000 for private non-regulated rent households.® Eighty-six percent of rent stabilized units—

3 Gaumer, E. Selected Initial Findings of the 2017 New York City Housing and Vacancy Survey,
New York, NY: New York City Department of Housing Preservation and Development (Feb. 9,
2018), http://www1 .nyc.gov/assets/hpd/downloads/pdf/about/2017-hvs-initial-findings.pdf.
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over 830,000 apartments—house low-, moderate-, or middle-income New Yorkers, and 615,065
of those units are home to low-income households.*

In its public hearings, the Council considered extensive oral and written testimony from
government officials, the Plaintiffs and Intervenors in this case, groups of affected tenants, and
community organizations. Compl. § 176, 180-83, 187. Based on this information, the Council
found “a serious public emergency continues to exist in the housing of a considerable number of
persons within the city of New York,” and therefore reaffirmed the emergency declaration through
2021. Admin. Code § 26-502.

ARGUMENT

Dismissal pursuant to Rule 12(b)(6) should be granted if the complaint fails to plead facts
sufficient to “state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550
U.S. 544, 570 (2007). Courts must construe the complaint liberally, “accepting all factual allega-
tions in the complaint as true, and drawing all reasonable inferences in the plaintiff’s favor,”
Chambers v. Time Warner Inc., 282 F.3d 147, 152 (2d Cir. 2002), but “courts are not bound to
accept as true a legal conclusion couched as a factual allegation,” Twombly, 550 U.Sat 555 (quo-

tation marks omitted).
I. Plaintiffs’ Physical Taking Claim Should Be Dismissed

Plaintiffs ask this Court to strike down the RSL in its entirety as a physical taking. How-
ever, they focus on only two sets of provisions. The first limits when landlords canremove tenants,

which Plaintiffs allege forces them to accept unwelcome physical occupation. Compl. Y 203-20.

% See Testimony by Assistant Commissioners Lucy Joffe and Elyzabeth Gaumer at 4, 9,
https://www1.nyc.gov/assets/hpd/downloads/pdf/about/rent-stabilization-testimony-hpd-05-02-
19.pdf. The survey defined low-income households as having an income up to 80% of HUD
Income Limits, moderate-income households 80-120%, and middle-income 120-165%. Id. at 9.
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The second limits landlords’ ability to use regulated units for purposes other than rental housing,
which Plaintiffs claim “effectively” denies them the ability to “occupy, use and possess” their
rental units. Id. §223. Plaintiffs’ claims based on both sets of provisions fail.’

A. Plaintiffs Fail To State a Facial Physical Taking Claim

To succeed on their facial challenge, Plaintiffs “must establish that no set of circumstances
exists” under which the RSL is valid. Dinkins, S F.3d at 595 (quotation marks omitted. A facial
challenge succeeds only if “the law is unconstitutional in all of its applications.” Wash. State
Grange v. Wash. State Republican Party, 552 U.S. 442, 449 (2008). That legislation “might op-
erate unconstitutionally under some conceivable set of circumstances is insufficient to render it
wholly invalid.” Dinkins, 5 F.3d at 595 (quoting United States v. Salerno, 481 U.S. 739, 745
(1987)).

Plaintiffs’ complaint does not meet this heavy burden. They allege the RSL effects a phys-
ical taking because “owners cannot refuse to renew leases . . . except under the narrowest of cir-
cumstances,” Compl. § 197; the RSL “substantially eliminates the owner’s ability to evict a ten-
ant,” id. §217; and the RSL makes it “more difficult to select tenants in the first place,” id. §219
(emphases added). Thus, Plaintiffs concede that owners of some regulated units can refuse to
renew leases, evict tenants, and select tenants of their choice. Their facial claim therefore fails.

Plaintiffs admit an owner need not offer tenants an opportunity to renew if the owner wants
to live in the unit, withdraw it from the rental market, or demolish it. Id. §214; see also 9 NYCRR

§ 2524.5. Plaintiffs note that a 2019 amendment requires landlords seeking to recover a unit for

5 To the extent Plaintiffs purport to challenge any other RSL provisions as imposing physical
takings, see Compl. § 196, they have not alleged—Iet alone plausibly alleged—how those
provisions do so. See Twombly, S50 U.S. at 545 (“[A] plaintiff’s obligation to provide the grounds
of his entitlement to relief requires more than labels and conclusions, and a formulaic recitation of
a cause of action’s elements will not do.” (quotation marks omitted)).

7
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their own use must show an “immediate and compelling necessity” and provide comparable hous-
ing for long-term tenants, but they admit these requirements are merely “difficult” to satisfy, not
impossible. Compl. §223.

Plaintiffs also concede landlords can evict tenants “for failing to pay rent, creating a nui-
sance, or for violating the law,” id. § 217, and courts can only stay eviction “if the tenant can
demonstrate an inability to obtain other housing or to prevent hardship,” id. § 218. Landlords who
cannot evict tenants are differently situated. For example, some may have reasonable grounds and
others malicious or discriminatory motives; the latter surely have not experienced a physical tak-
ing. And the 2019 amendment barring landlords from denying applications based on past eviction
suits, id. § 219, imposes different burdens depending on the nature and timing of the prior dispute.

Plaintiffs’ facial challenge to the RSL’s use restrictions also fails. Plaintiffs allege the RSL
merely “limits property owners’ ability to freely dispose of their property,” admitting landlords
can withdraw a building from the rental market if it “presents a hazard or they seek to use the
building for their own (non-rental) business,” id. § 247 (emphasis added); demolish a building if
they obtain necessary permits and provide for tenant relocation, id. §9252—-56; and convert a build-
ing to a condominium with purchase agreements from 51% of tenants, id. § 257. These provisions
cannot be challenged in the abstract, but only in individual suits about individual units based on
specific and demonstrable burdens in a given case.

B. Plaintiffs’ Physical Taking Claim Fails on the Merits

Plaintiffs’ physical taking claim would fail even if they had brought an as-applied challenge
on behalf of a landlord actually affected by a specific provision, as the law requires. To effiect a
physical taking, the govermment must (1) compel a physical occupation on an unwilling property

owner, which (2) is permanent, absolute, and exclusive. See Southview Assocs., Ltd. v. Bongartz,
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980 F.2d 84, 93-94 (2d Cir. 1992); Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S.
419, 435 n.12 (1982). This “very narrow” definition does not limit “a State’s broad power to
impose appropriate restrictions upon an owner’s use of his property.” Loretto, 458 U.S. at 441.
“Land-use regulations are ubiquitous and most of them impact property values in some tangential
way—often in completely unanticipated ways. Treating them all as per se takings would transform
government regulation into a luxury few governments could afford.” Tahoe-Sierra Pres. Council,
Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 324 (2002).

Plaintiffs argue the RSL effects a physical taking by limiting (1) the reasons and ways
landlords can remove tenants, and (2) the uses to which they can put their rental units. See Compl.
99 203—60. But the first set of limitations neither compels physical occupation, since landlords
voluntarily accept the presence of tenants, nor imposes an absolute occupation, since landlords
may recover vacant units, evict, and decline to renew leases. The second set of provisions imposes
no physical occupation at all, but are quintessential use regulations. Accordingly, these claims
should be dismissed.

1. The RSL Provisions Governing the Tenant-Landlord Relationship
Do Not Compel an Absolute Physical Occupation

Plaintiffs allege the RSL effects a physical taking by requiring landlords to (1) give current
tenants the opportunity to renew their lease, Compl. § 203; (2) give that opportunity to family
members who have lived in the home for two years, or one for the elderly or disabled, id. Y 204~
07; (3) allow subleases for tenants who intend to return as residents, id. ] 210-11; and (4) evict
tenants only for limited reasons, id. §217. Plaintiffs claim the 2019 amendments exacerbate this
“taking” by prohibiting landlords from declining applicants based on lawsuits with prior landlords,

N.Y. Real Prop. Law § 227-f, potentially subjecting units rented to certain charitable housing
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organizations to temporary rent stabilization, N.Y. Unconsol. Law § 8625(a)(6), and allowing
courts to stay eviction for up to a year, N.Y. Real Prop. Acts. Law § 753. See Compl. 49 218-20.

None of these provisions effiect physical takings because none compel physical occupation.
In Yee v. City of Escondido, the Supreme Court rejected a physical taking challenge to a law pro-
hibiting mobile home park owners from objecting when tenants sold their mobile homes, turning
the buyers into new tenants. 503 U.S. 519, 524, 527-29 (1992). “When a landowner decides to
rent his land to tenants, the govemment may . . . require the landowner to accept tenants he does
not like without automatically having to pay compensation.” Id. at 529 (citations omitted). Be-
cause the landowners “voluntarily rented their land,” the law did not “compel[] physical invasion
of property.” Id. at 527.

Following Yee, the Second Circuit has twice rejected physical taking challengesto the RSL.
In 1996, the court explained that, “where a property owner offers property for rental housing, the
Supreme Court has held that govemment regulation of the rental relationship does not constitute a
physical taking.” FHL, 83 F.3d at 47—48. Instead, the RSL “regulates the terms under which the
owner may use the property as previously planned.” Id. The Court reaffirmed that holding in
Harmon in 2011. 412 F. App’x at 422. In their brief, the Harmon plaintiffs relied on many of the
very same provisions at issue here: landlords had to offer renewals to tenants or family members,
could not unreasonably object to subleases, could evict only for limited reasons, and could recover
only one unit to use as their residence, sometimes only if they provided comparable housing. Brief
for Plaintiff-Appellants at 16-17, Harmon, 412 F. App’x 420 (10-1126, Dkt. No. 44. The Second

Circuit rejected this claim, relying on Yee and FHL. Harmon, 412 F. App’x at 422.°

® The New York Court of Appeals likewise rejected a physical taking challenge to the RSL’s lease
renewal provisions based on the “owner’s voluntary acquiescence in the use of its property for

10
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Thus, the Second Circuit has already upheld many of the provisions that Plaintiffs chal-
lenge. No later amendments compel landlords to rent vacant units. Contrast Seawall Assocs. v.
City of New York, 542 N.E.2d 1059, 1061 (N.Y. 1989) (law effected a taking because it “forced
[owners] to accept the occupation of their properties by persons not already in residence”). And
ifrequiring landlords to accept strangers as tenants does not effect a physical taking, Yee, 503 U.S.
at 527-29, nor does barring landlords from rejecting tenant applicants based on prior eviction law-
suits, requiring them to accept continued tenancy of people' housed by charitable organizations, or
allowing courts to stay evictions for up to a year. Asin FHL and Harmon, the RSL governs the
terms of a physical occupation landlords have already accepted.
Plaintiffs’ physical taking claim independently fails because these provisions do not im-
pose an absolute physical occupation. In Yee, the Supreme Court recognized that “compel[ling] a
landowner over objection to rent his property or to refrain in perpetuity from terminating a ten-
ancy” might constitute a taking. 503 U.S. at 528. But this requires “absolute exclusivity of the
occupation, and absolute deprivation of the owner’s right to use and exclude others from the prop-
-erty.” Southview Assocs., 980 F.2d at 93. Qualified, temporary limits are “subject to a more com-
plex balancing process to determine whether they are a taking.” Loretto, 458 U.S. at 435 n.12.
The RSL allows landlords to evict or decline lease renewals in many cases. The Harmon
court dismissed a physical taking claim because the plaintiffs:
retain[ed] statutory rights, among others, (1) to recover possession
of housing accommodations because of immediate and compelling
necessity for their own personal use and occupancy, (2) to recover

possession of housing accommodations for the immediate purpose
of demolishing them, provided that such demolition is to be made

rental housing.” Higgins, 630 N.E.2d at 633. The Second Circuit favorably cited this holding in
both FHL, 83 F.3d at 48, and Harmon, 412 F. App’x at 422.

11
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for the purpose of constructing other than housing accommodation,
and (3) to evict an unsatisfactory tenant.

Harmon, 412 F. App’x at 422 (quotation marks, citations, and alterations omitted). See also Yee,
503 U.S. at 524, 528 (law did not effect physical taking despite “limit[ing] the bases upon which
a park owner may terminate a mobile home owner’s tenancy”); Troy Ltd. v. Renna, 727 F.2d 287,
290 n.2, 301 (3d Cir. 1984) (40-year eviction moratorium for low-income senior citizen and disa-
bled tenants not a physical taking because tenancies could “terminate by virtue of changing income
levels or principal residences, and tenants [could] be evicted on any of thirteen grounds”).

As in Harmon, Plaintiffs concede landlords can evict unsatisfactory tenants, Compl. § 61;
recover units for demolition, id. 99 252—56, or their own personal occupancy based on an “imme-
diate and compelling necessity,” id. 9§ 223; and use units for their own commercial purposes, id.
99 249-50. And courts can only stay evictions for up to one year. Id. §218. Because tenants’
occupation is neither permanent nor absolute, these provisions do not effect physical takings.

2. The RSL’s Use Restrictions Impose No Physical Occupation at All

“The fact of a taking is fairly obvious in physical takings cases,” Buffalo Teachers Fed'n
v. Tobe, 464 F.3d 362, 374 (2d Cir. 2006)—for example, permanent flooding of private land, Pum-
pelly v. Green Bay & Miss. Canal Co., 80 U.S. 166, 172 (1871); installation of cables and switch-
ing boxes on a private building, Loretto, 458 U.S. at 421; and seizure of a farmer’s crop, Horne v.
Dep’t of Agric., 135 S. Ct. 2419, 2428 (2015). In such cases, the government takes “physical
possession” of property. United States v. Cent. Eureka Mining Co., 357 U.S. 155, 166 (1958). By
contrast, the government does not effect a physical taking when it “merely . . . bans certain private
uses of . . . property,” Tahoe-Sierra, 535 U.S. at 322-23—for example, when it orders gold mines

to cease operation, Cent. Eureka, 357 U.S. at 166; requires that coal stay in the ground to support

12
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structures above, Keystone Bituminous Coal Ass 'nv. DeBenedictis, 480 U.S. 470, 488 n.18 (1987);
or denies a construction permit for a vacation home, Southview Assocs., 980 F.2d at 94-95.7

Absent physical occupation, courts apply regulatory, not physical, takings analysis to land-
use provisions like the RSL, including laws preventing development of rental apartments, Sa-
dowsky v. City of New York, 732 F.2d 312, 317-19 (2d Cir. 1984), “the razing of a landmarked
building,” Rector, Wardens, & Members of Vestry of St. Bartholomew’s Church v. City of New
York, 914 F.2d 348, 357 (2d Cir. 1990), and the “improvement or separate sale” of a residential
lot, Murr v. Wisconsin, 137 S. Ct. 1933, 1939, 1949-50 (2017). Just as these laws limited owners’
ability to use their property for certain purposes, so the RSL limits landlords’ abilities to use their
property as their residence, as cooperatives or condominiums, or for non-residential commercial
purposes. Such use restrictions, “while perhaps within the scope of . . . regulatory takings cases,
cannot be squared easily with . . . cases on physical takings. The govermment effects a physical
taking only where it requires the landowner to submit to the physical occupation of his land.” Yee,
503 U.S. at 527. The RSL does no such thing.

IL Plaintiffs’ Regulatory Taking Claim Should Be Dismissed

Plaintiffs also ask the Court to strike down the entire RSL as a regulatory taking, largely
repeating arguments that the Second Circuit has already rejected. Courts “weigh three factors to
determine whether the interference with property rises to the level of a taking: (1) the economic
impact of the regulation on the claimant; (2) the extent to which the regulation has interfered with
distinct investment-backed expectations; and (3) the character of the govemmental action.” Buf-

falo Teachers, 464 F.3d at 375 (quotation marks omitted). The goal is to “identify regulatory

7 A use regulation is only per se a taking if it deprives an owner of “all economically beneficial
uses” of the property. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1019 (1992). Plaintiffs do
not make such a claim, nor could they, not least because landlords can still rent their property.

13



Case 1:19-cv-04087-EK-RLM  Document 76-1  Filed 02/07/20 Page 21 of 33 PagelD
#: 1005

actions that are functionally equivalent to the classic taking in which govemment directly appro-
priates private property or ousts the owner from his domain.” Lingle v. Chevron U.S.A., 544 U.S.
528,539 (2005). The RSL does no such thing, and certainly not in every instance.

A. Plaintiffs Fail To State a Facial Regulatory Taking Claim

Determining whether a statute imposes a regulatory taking is an ““ad hoc, factual inquir[y]’
{that] must be conducted with respect to specific property, and the particular estimates of economic
impact and ultimate valuation relevant in the unique circumstances.” Hodel v. Va. Surface Min.
& Reclamation Ass’n, Inc., 452 U.S. 264, 295 (1981). It is therefore “particularly important in
takings cases to adhere to [the Court’s] admonition that the constitutionality of statutes ought not
be decided except in an actual factual setting that makes such a decision necessary.” Pennell v.
City of San Jose, 485 U.S. 1, 10 (1988) (quotation marks omitted).

The Second Circuit has twice rejected facial regulatory taking challenges to the RSL. In
West 95 Housing Corp., the court held that “a widely applicable rent control regulation such as the
RSL is not susceptible to facial constitutional analysis under the Takings Clause.” 31 F. App’x at
21. In Dinkins, the court rejected a challenge by the Rent Stabilization Association (“RSA”)—a
plaintiff here—based on the allegation that ““many’ of its members [were] deprived of a constitu-
tionally adequate return by the across-the-board limitations . . . on annual rent increases.” S F.3d
at 595. The court held the RSL “has not abridged the constitutional rights of those landlords who
do obtain an adequate retum from the annual rent increases,” and because “only certain subgroups
are unable to secure constitutionally adequate relief under the hardship provisions.” Id.

These cases foreclose a facial regulatory taking challenge to the RSL. See Harmon v.

Markus, 08-cv-5511, 2010 WL 11530596, at *3 (S.D.N.Y. Mar. 1, 2010), aff’d, 412 F. App’x 420

14
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(2d Cir. 2011) (“Plaintiffs had to [bring an as applied challenge] in response to the well-settled law
that a facial taking challenge to rent stabilization laws will not lie as of right.”).

Plaintiffs do not allege that the RSL effects a regulatory taking of every rent stabilized unit,
relying instead on generalizations and hypotheticals—for example, “that unregulated properties
are typically worth 20% to 40% more,” Compl. § 274, and that “the income from. non-regulated
units can be as much as 60-90% higher than regulated units,” id. § 284 (emphases added). They
hypothesize that rent increases “are in many instances insufficient to recover even the cost of the
improvements,” id. § 277, and improvements necessary when a tenant vacates “can significantly
exceed $15,000, potentially costing $50,000 to $70,000 or more,” id. § 321 (emphases added).
These allegations tacitly admit the RSL has a far less dramatic ecoomic impact on some units than
others, and thus interferes less with investment-backed expectations. Indeed, one study Plaintiffis
cite, id. § 98, found that rent for 19% of regulated units is higher than for comparable, unregulated
units, and another 11% have less than a 10% discount from comparable unregulated units, includ-
ing 42% of regulated units in the Bronx.! As in Dinkins, “[t]he RSA implicitly concedes, as it
must, that the Rent Law has not abridged the constitutional rights of those landlords who do obtain
an adequate return frqm the annual rent increases.” 5 F.3d at 595.

The RSL also contains a hardship exception allowing landlords to increase rents if their
operating expenses equal or exceed 95% of their gross rental income. N.Y. Unconsol. Law § 26-
511(c)(6-a). This exception limits the RSL’s economic impact and protects landlords’ reasonable
investment-backed expectations. Plaintiffs’ allegations that the exemption is ineffective in prac-

tice, Compl. 9 332-50, do not save their facial challenge. The only question is “whether the ‘mere

8 See Citizens Budget Commission, Rent Regulation: Beyond the Rhetoric, at 11,
https://cbeny.org/sites/default/files/REPORT RentReg 06022010.pdf (cited in Compl. § 98).
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enactment’ of the [RSL] constitutes a taking.” Hodel, 452 U.S. at 295. As in Dinkins, “the RSA
alleges that of the ‘many’ landlords who do not obtain an adequate return, only certain subgroups
are unable to secure constitutionally adequate relief under the hardship provisions.” 5 F.3d at 595.

Plaintiffs allege the 2011, 2015, and 2019 amendments abrogated landlords’ ability to re-
alize a reasonable return on their investment. Compl. Y 305, 308—31. But landlords who pur-
chased regulated units afier these regulations were passed received a corresponding discount. See
Guggenheim v. City of Goleta, 638 F.3d 1111, 1120 (9th Cir. 2010). Moreover, the extent to which
these amendments affected expectations for any individual unit varies widely. The impact of elim-
inating vacancy increases, preferential rent increases, high-income decontrol provisions, and in-
creases for IAIs differs by unit depending on how preferential the rent is, how likely the unit is to
become vacant, and how much improvement it needs. Thus, by Plaintiffs’ own admission, the
RSL has not materially interfered with al/ landlords’ reasonable, investment-backed expectations.

B. Plaintiffs’ Regulatory Taking Claim Fails on the Merits

Again, Plaintiffs’ claim would still fail even if they had brought an as-applied challenge on

behalf of an individual landlord as the law requires.

1. The Second Circuit Has Held thatthe Largely Identical 1996 RSL Did
Not Effect a Regulatory Taking '

In 1996, the Second Circuit held the RSL did not effect a regulatory taking of the property
at issue, emphasizing that, although the landlord “will not profit as much as it would under a mar-
ket-based system, it may still rent apartments and collect the regulated rents.” FHL, 83 F.3d at 48.
“Rent stabilization [therefore] does not deprive [landlords] of economically viable use of the prop-
erty,” and so is not a regulatory taking, Id.

The vast majority of the provisions challenged here were in place in 1996. New York City

has had rent controls and anti-eviction regulations since the 1940s. See Tartaglia v. McLaughlin,
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79 N.E.2d 809, 810-12 (N.Y. 1948). The RSL’s main provisions have been in place since the
Rent Stabilization Law of 1969, which required both that owners offer below-market rates, subject
to increases determined by the RGB, and that tenants be offered renewals in many cases. See
supra at 2—4 Many other provisions have been in place since at least 1987, including the require-
ment that landlords offer renewals to tenants’ family members, see 9 NYCRR § 2523.51limits on
grounds for eviction, 9 NYCRR § 2524.3, and refusing to renew leases, id. § 2524.5; and the same
subletting rights tenants had in 1996 and have now, id. § 2525.6.

2. The Current RSL Is Not a Regulatory Taking

The differences between the current RSL and the 1996 RSL upheld by the Second Circuit
cannot render the entire RSL a regulatory taking, as confirmed by analysis of the three Penn Cen-
tral factors—the economic impact of the regulation, its effect on reasonable investment-backed
expectations, and the character of the government action. Penn Cent. Transp. Co. v. City of New
York, 438 U.S. 104, 123-28 (1978).

a. Economic Impact of the Regulation

Plaintiffs estimate the RSL has, “at the extremes,” caused some regulated buildings to.be
valued at “two-thirds less” than unregulated buildings. Compl. §298. Plaintiffs also allege that,
following the 2019 amendments, some “owners of portfolios of stabilized units . . . are reducing
the booked value of those assets by 20-30 percent.” Id. §331. Supreme Court precedent has “long
established that mere diminution in the value of property, however serious, is insufficient to
demonstrate a taking.” Concrete Pipe & Prods. of Cal., Inc. v. Constr. Laborers Pension Trust
for S. Cal., 508 U.S. 602, 645 (1993) (citing Village of Euclidv. Ambler Realty Co.,272 U.S. 365,
384 (1926) (approximately 75% diminution in value) and Hadacheck v. Sebastian, 239 U.S. 394,
405 (1915) (92.5% diminution)). Courts have therefore rejected regulatory taking challenges to

government action that diminished property value even more significantly than the RSL allegedly
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does here. See MHC Fin. Ltd. P’ship v. City of San Rafael, 714 F.3d 1118, 1127 (9th Cir. 2013)
(81%); Pulte Home Corp. v. Montgomery Cty., 909 F.3d 685, 696 (4th Cir. 2018) (83%); Appolo
Fuels, Inc. v. United States, 381 F.3d 1338, 1348 (Fed. Cir. 2004) (92%).

Plaintiffs also allege the median stabilized rent in New York is “approximately 25% less”
than for non-regulated units, Compl. §.286, and rent increases have not kept pace with average
costs, id. ] 287-93. But “the inability of [owners] to receive a reasonable return on their invest-
ment by itself does not, as a matter of law, amount to an unconstitutional taking.” Park Ave. Tower
Assocs. v. City of New York, 746 F.2d 135, 138 (2d Cir. 1984). And the RSL’s hardship exception,
N.Y. Unconsol. Law § 26-511(c)(6-a), prevents the RSL from having too burdensome an economic
impact. See Franklin Mem’l Hosp. v. Harvey, 575 F.3d 121,127 (1st Cir. 2009) (“[ T]he potentially
harsh economic consequences . . . are ameliorated somewhat by the statutory defense to enforce-
ment . . . against hospitals whose ‘economic viability . . . would be jeopardized by compliance.’”).

Moreover, the 2019 amendments do not materially change the RSL’s economic impact as
compared with the 1996 RSL, which likewise restricted rents and bases for deregulation. The
statutory vacancy allowance and longevity increase, Compl. §§309-11, were passed in 1997, id.
141 59(a), (b), and preferential rent increases, id. ] 312—15, began in 2003, L. 2003, ch. 82. Their
2019 repeal simply returned the law to its 1996 state, which the Second Circuit upheld as consti-
tutional. FHL, 83 F.3d at 48. Plaintiffs point to the elimination of high-income and vacancy
deregulation, Compl. 9 316, but allege that in 2016 only 146 units qualified for the former, id.
9265, and only “.005%” of all units for the latter, id § 266. And reducing by a few points the
percentage of IAI costs that can be passed to tenants every month, and increasing by a few years
the minimum amortization period for MCls, id. Y 31727, does not significantly alter the RSL’s

overall economic impact, particularly given the hardship exception.
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b. Interference with Investment-Backed Expectations

Plaintiffs allege the RSL interferes with invesument-backed expectations for the same rea-
son it causes an economic impact. Compl. § 12. But if the RSL has in fact reduced a unit’s value,
then that discount was reflected in the purchase price. Other landlords affirmatively opted into
rent stabilization in exchange for tax benefits. See N.Y. Real Prop. Tax Law § 421-a. While
knowingly purchasing a property subject to a regulatory burden does not per se preclude a regula-
tory taking, it does limit interference with investment-backed expectations. See Guggenheim, 638
F.3d at 1120. Even assuming fewer units were purchased after recent amendments, the scope of
those changes pales against the scope of the provisions in place for decades. Plaintiffs cannot
plausibly allege that all landlords who purchased rent stabilized units paid more in reliance on a
belief that marginal regulations, such as the terms of the IAI and MCI, would not change. Plaintiffs
do not seek restoration of investment-backed expectations. They seek a windfall.

Separately, the RSL “does not interfere with what must be regarded as [Plaintiffs’] primary
expectation concerning the use of the parcel.” Penn Cent., 438 U.S. at 136; see also Laurel Park
Cmty., LLC v. City of Tumwater, 698 F.3d 1180, 1189-90 (9th Cir. 2012). Landlords purchased
regulated units planning to rent them to residential tenants. The RSL does not prevent that use.

c. Character of the Governmental Action

The fundamental character of the RSL has not changed since 1996. It has the same pur-
pose, realized in largely the same way, to largely the same effect.

Plaintiffs focus on Santiago-Monteverde v. Pereira, see Compl. Y 12, 52, 352-54, in
which the court held a rent-stabilized lease was a public assistance benefit exempt from a bank-
ruptcy estate, 22 N.E.3d 1012, 1015 (N.Y. 2014). Plaintiffs argue this shows that the RSL forces
“some people alone to bear public burdens which, in all fairmess and justice, should be borne by

the public as a whole.” Compl. 12, 354.
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This argument fails. “Legislation designed to promote the general welfare commonly bur-
dens some more than others.” Penn Cent., 438 U.S. at 133. In Penn Central, for example, the
landmarking law directly burdened only the owners of landmarked buildings, yet was not a taking.
Id. The Supreme Court distinguished between (1) discriminatory laws that “single[] out a partic-
ular parcel for different, less favorable treatment than the neighboring ones,” which are more likely
to be considered takings, and (2) “land-use control as part of some comprehensive plan,” which is
less likely to be a taking. Id. at 132. The landmarking law fell into the second category because
it applied general criteria to impose burdens equally across many property owners, subjecting
“over 400 landmarks and 31 historic districts” to the law’s limits. 7d.

The RSL applies to nearly one million apartments throughout the city, Compl. q 1, so its
burdens are shared across many more people than the landmarking law. See Sadowsky, 732 F.2d
at 318-19 (regulation restricting conversion of land “applies to all purchasers in plaintiffs’ posi-
tion” and advanced “living and doing business in a civilized community” (quoting Andrus v. Al-
lard, 444 U.S. 51, 67 (1979))). And even taking as true Plaintiffs’ allegations that the RSL has
decreased property tax revenue, Compl. Y 154-55, 364, that impact on tax coffers would be borne
by the public as a whole.

Moreover, Plaintiffs cannot plausibly allege they “do not receive any reciprocal benefits
from the RSL program.” Id. § 355. The RSL facilitates housing for those who otherwise could
not afford to live in New York City. Many of these people provide other New Yorkers with vital
but undercompensated services. Many would otherwise experience homelessness, contributing to
widespread public health and safety problems. All help create a more diverse community, pro-
ducing intangible benefits for all New Yorkers. Landlords living in New York receive those ben-

efits, and landlords of unregulated New York property (or regulated property with market values
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below regulated rents) can charge more because of the increased demand for New York real estate
that these community benefits allow.

Plaintiffs dismiss these benefits as “in no way approximat[ing] the losses borne solely by
regulated owners.” Id. 4 356. That argument is foreclosed by Penn Central. There, where far
fewer property owners were burdened, the Supreme Court was “unwilling” to “reject the judgment
of the New York City Council” that the landmark law “benefits all New York citizens . . . , both
economically and by improving the quality of life in the city as a whole.” Penn Central, 438 U.S.
at 134. It therefore could not “conclude that the owners of [Grand Central] Terminal have in no
sense benefited from the Landmarks Law.” Id. at 135. The same applies to the RSL.

Finally, the Penn Central Court also noted that a taking “may more readily be found when
the interference with property can be characterized as a physical invasion by govemment than
when interference arises from some public program adjusting the benefits and burdens of economic
life to promote the common good.” Id. at 124 (citation omitted). Contrary to Plaintiffs’ allega-
tions, Compl. § 359, the RSL does not effect a physical invasion. See supra at 9-13. It governs
the landlord-tenant relationship into which landlords willingly entered, placing economic burdens
on landlords for the common good. See W. 95 Hous. Corp., 31 F. App’x at 21 (holding “the RSL
regulates land use rather than effecting a physical occupation); MHC Fin., 714 F.3d at 1128.

The Second Circuit has squarely rejected the argument “that application of the Rent Sta-
bilization Law constitutes a regulatory taking.” FHL, 83 F.3d at 48. Neither the applicable law
nor the relevant facts have changed. Plaintiffs’ takings claims should be dismissed.

III1. Plaintiffs’ Substantive Due Process Claim Should Be Dismissed
A. Plaintiffs Fail to State a Facial Substantive Due Process Claim

Plaintiffs’ facial substantive due process attack fails. To state a due process claim, plain-

tiffs must allege they have been “deprive[d]” of property without due process of law. U.S. Const.
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amend. XIV § 1. The Dirkins plaintiffs, including the RSA, brought a facial due process challenge
based on the RSL’s purported deprivation of their right to an adequate return on their investment,
and the Second Circuit rejected that claim. Dinkins, 5 F.3d at 597. “The determination in a par-
ticular case that a landlord has been arbitrarily deprived of this property interest in a constitution-
ally adequate return will depend on the same individualized economic and financial data on which
the takings analysis would depend.” Id. That “‘many’ landlords arbitrarily may be deprived of a
property interest is not to say that a// landlords will be deprived.” Id. The same is true here.
Indeed, because market rents for many regulated homes are less than the maximum permissible
regulated rate, many landlords have not been deprived of market rents. See supra n.8 (report cited
in Compl. § 98). Because the RSL has not deprived these landlords of any property, and so is
constitutional as applied to them, Plaintiffs’ facial substantive due process challenge must fail.

B. Plaintiffs’ Substantive Due Process Claim Fails on the Merits

Even if Plaintiffs had brought an as-applied challenge on behalf of landlords who receive
below-market rents, their substantive due process claim would still fail because the RSL does not
“interfere with fundamental rights or single out suspect classifications” and is “rationally related
to a legitimate state interest.” Beatie v. City of New York, 123 F.3d 707, 711 (2d Cir. 1997)

(quotation marks omitted).® Plaintiffs do not contest the legitimacy of the RSL’s purpose, nor

9 Plaintiffs allege in passing that strict scrutiny applies because they have a fundamental right to
free market rent, Compl. 9 70, 374, conwary to countless Supreme Court rulings rejecting pre-
New Deal decisions based “on fundamentally false factual assumptions about the capacity of a
relatively unregulated market to satisfy minimal levels of human welfare,” Planned Parenthood
of Se. Pa. v. Casey, 505 U.S. 833, 861-62 (1992) (describing rise and fall of Lochner era). “Itis
by now well established that legislative Acts adjusting the burdens and benefits of economic life
come to the Court with a presumption of constitutionality, and that the burden is on one
complaining of a due process violation to establish that the legislature has acted in an arbitrary and
irrational way.” Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 15 (1976). It is equally “well
established” that courts apply rational basis review when “determining whether a state price-
control regulation is constitutional under the Due Process Clause.” Pennell, 485 U.S. at 11.
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could they. See Pennell, 485 U.S. at 13 (“[W]e have long recognized that a legitimate and rational
goal of price or rate regulation is the protection of consumer welfare.”). To succeed, Plaintiffs
“must convince the court that the legislative facts on which the classification is apparently based
could not reasonably be conceived to be true by the govemmental decisionmaker.” Beatie, 123
F.3d at 712 (quotation marks omitted).

This is impossible. Plaintiffs must “negative every conceivable basis which might support”
the RSL, “whether or not the basis has a foundation in the record,” and the govemment “has no
obligation to produce evidence to sustain the rationality” of its laws. Heller v. Doe, 509 U.S. 312,
320--21 (1993) (quotation marks omitted). “[C]ourts are compelled under rational-basis review to
accept a legislature’s generalizations even when there is an imperfect fit betweenmeans and ends.”
Id. at 321. Legislative choices “may be based on rational speculation unsupported by evidence or
empirical data.” FCC v. Beach Comms., Inc., 508 U.S. 307,315 (1993); see also Beatie, 123 F.3d
at 713 (neither “a lack of direct empirical support for the [legislature’s] assumption” nor “the
existence of a scientific dispute” could “rebut the presumption that the statute has a rational basis”).
The legislature’s actual motivation and the legislation’s empirical effects are irrelevant to whether
“any reasonably conceivable state of facts . . . could provide a rational basis” for the legislation.
Heller, 509 U.S. at 320; see also U.S. R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 (1980); Beatie, 123
F.3d at 712. “[Dliscovery,” therefore, “is not a necessary predicate for this determination.”
Balentine v. Tremblay, 5:11-cv-196, 2012 WL 1999859, at *11 (D. Vt. June 4, 2012); see also All
of Auto. Mfrs., Inc. v. Currey, 610 F. App’x 10, 14 (2d Cir. 2015).

The Supreme Court recently underscored the need for deference to the legislature. In
Lingle, the Court held that a court should not “choose between the views of two opposing

economists” or otherwise apply “heightened scrutiny” in adjudicating a substantive due process

23



Case 1:19-cv-04087-EK-RLM  Document 76-1  Filed 02/07/20 Page 31 of 33 PagelD
#:1015

challenge to an economic regulation, but must “defer[] to legislative judgments about the need for,
and likely effectiveness of, regulatory actions.” 544 U.S. at 544-45.

The New York City Council found first in 1969 and most recently in 2018 that many
landlords were “demanding exorbitant and unconscionable rent increases,” thereby causing
“severe hardship to tenants.” Admin. Code §§ 26-501, 502); see also Compl. g 80-81, 84
(testimony from 2018 hearing. Thus, the RSL limits how much landlords can increase rents. In
2019, the state legislature found that “tenants struggle to secure safe, affordable housing, and.
landlords ha[d] little incentive to keep tenants in place long term by offering consistently low rent
increases.” Sponsor’s Mem., Bill Jacket, L. 2019, ch. 36. In response, the legislature limited the
ways units could become deregulated and the reasons landlords could increase rents.

The Court need go no further. Lowering rents, limiting reasons landlords can charge more
than regulated rent, and preventing deregulation are plainly related to keeping rents low and tenants
in their homes. “The evidence presented by the [landlords] may cast some doubt on the wisdom
of the statute, but it is, by now, absolutely clear that the Due Process Clause does not empower the
judiciary to sit as a superlegislature to weigh the wisdom oflegislation.” Exxon Corp. v. Governor
of Maryland, 437 U.S. 117, 124 (1978) (quotation marks omitted). Because there is a clear
connection between the legislature’s purpose and the RSL, it does not matter if Plaintiffs’
allegations about its efficacy or means-end fit are correct. Compl. §f84—166. Allowing this case
to proceed to trial would embroil this Court in exactly the superlegislative activity the Supreme
Court rejects.

Plaintiffs’ claim that the City had no rational basis to extend the RSL in 2018, id. §{ 167—
192, fails for the same reason—the legislature decides whether there is an emergency justifying

continued rent stabilization, not the courts. Plaintiffs’ complaint that the City did not sufficiently
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explain why there is an emergency, id. ] 189-90, is both incorrect, see Admin. Code § 26-502,
and irrelevant, as Plaintiffs must show that no conceivable justification exists, Heller, 509 U.S. at
320-21. And Plaintiffs’ insistence that there is no defense for the specific 5% vacancy cutoff,
Compl. §9191-92, fails because “{t]he problems of government are practical ones and may justify,
if they do not require, rough accommodations.” Heller, 509 U.S. at 321 (quotation marks omitted).

The City Council considered extensive testimony before renewing the RSL in 2019.
Compl. 9 176, 180-83, 187. Most of this testimony favored renewal, id. § 187, which only
confirms the RSL is reasonably related to its legitimate ends. But some was opposed, including
CHIP’s and the RSA’s. Id.  177. Having failed before the legislature, CHIP and the RSA now
ask this Court to reconsider all the evidence the democratically-elected City Council heard in 2018,
2015, and 2012, and impose their preferred policy outcome on all New Yorkers.

As Justice Holmes wrote, the “Constitution is not intended to embody a particular
economic theory . . . of laissez faire,” much less “an economic theory which a large part of the
country does not entertain.” Lochner v. New York, 198 U.S. 45, 75 (1905) (Holmes, J. dissenting).
Since then, the Court has “emphatically refuse[d] to go back to the time when courts used the Due
Process Clause to strike down state laws, regulatory of business and industrial conditions, because
they may be unwise, improvident, or out of harmony with a particular school of thought.”
Ferguson v. Skrupa, 372 U.S. 726, 731-32 (1963) (quotation marks omitted). Plaintiffs’

substantive due process claim should be dismissed.
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PRELIMINARY STATEMENT

Plaintiffs have a radical goal, which they seek to achieve by radical means. Plaintiffs ask
this Court to unravel decades of carefully crafted legislation and regulation, erase a principal
source of affordable housing in an increasingly expensive city, and displace millions from their
homes. They ask the Court to trigger this earthquake by rejecting binding precedent and resurrect-
ing the long-dead practice of second-guessing the merits of legislative economic judgments. Like
every court before it, this Court should reject this invitation and dismiss the Complaint.

Plaintiffs offer no response to the Second Circuit and Supreme Court precedent that
squarely forecloses their claims. They allege that the RSL compels physical occupation of every
regulated unit in the city. But the Second Circuit has already twice held that it does not. More
generally, the Supreme Court has held that regulating the landlord-tenant relationship does not
compel physical occupation because landlords invite tenants to physically occupy their property.
Rent regulations simply govern the contours of the occupation landlords not only accept, but af-
firmatively seek out. Separately, the RSL contains numerous avenues for landlords to stop renting
their apartments if they wish. Plaintiffs do not claim that those avenues allow no property owner
to stop being a landlord, so their facial physical taking challenge fails. These exit options also
mean tenants’ occupation is not perpetual or absolute, and so is not a per se taking, but is instead
subject to the balancing test of regulatory taking analysis. Whether those avenues are insufficient
for some outlier landlords who genuinely wish to change the use of their property (not just circum-
vent legitimate regulation) is a question for concrete, as-applied, regulatory taking challenges.
Plaintiffs raise no such challenge, so their physical taking claim fails.

Plaintiffs next argue that the RSL is a regulatory taking—the functional equivalent of gov-
ernment appropriation—in every possible instance. But the Second Circuit has already twice held

that it is not. Unsurprisingly, application of the Penn Central factors confirms that result.
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Plaintiffs do not contest that the market rent of many regulated units is lower than the maximum
permissible rent under the RSL, so the economic effect on those units is minimal. They do not
contest that the purchase price landlords paid for regulated units was discounted because the units
were subject to the RSL, so the RSL does not significantly interfere with investment-backed ex-
pectations. And they do not contest that the RSL is a comprehensive land-use plan affecting nearly
a million units, which cuts heavily against finding a regulatory taking. Instead, Plaintiffs claim
that the RSL’s purported purpose and method—to impose a price control to help the poor—is
impermissible. Plaintiffs are incorrect. The RSL’s purpose is to prevent tenant dislocation and
avoid oppressive rent increases, and price controls to help the poor are perfectly permissible. But,
more importantly, the Supreme Court has squarely held that inquiries into the validity of the gov-
ernment’s motive have no place in takings analysis. Plaintiffs’ regulatory taking challenge fails.
Finally, Plaintiffs argue that the RSL violates their substantive due process rights. This
facial claim also fails because at least some landlords have not been deprived of any significant
property interest. It also fails because the RSL’s means are rationally related to its ends. Plaintiffs
declare that their right to unregulated rent is fundamental and triggers strict scrutiny. There is a
mountain of precedent to the contrary. And stabilized rents are plainly related to the concededly
legitimate goal of keeping tenants in their homes. Plaintiffs’ due process claim thus also fails.

ARGUMENT
I. Plaintiffs’ Physical Taking Claim Should Be Dismissed

Plaintiffs’ facial physical taking claim fails. First, compelled physical occupation or sei-
zure is a necessary (though insufficient) element of a physical taking claim. As the Supreme Court
and Second Circuit have repeatedly recognized, landlords invite physical occupation when they
become landlords, and regulations like the RSL simply govern the terms of that occupation. Sec-

ond, the RSL contains numerous avenues for property owners to stop being landlords, meaning

2
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tenants no longer physically occupy the regulated units. Landlords who take advantage of these
options have not experienced a physical taking, which is fatal to Plaintiffs’ facial claim. Moreover,
these exit options mean any physical occupation that the RSL does impose is not absolute, so
challenges to that occupation can be decided only under the regulatory takings rubric.

A. The RSL Does Not Effect a Physical Taking Because It Does Not Compel
Physical Occupation

“The government effects a physical taking only where it requires the landowner to submit
to the physical occupation of his land.” Yee v. City of Escondido, 503 U.S. 519, 527 (1992). When
landlords open their property to tenants, they invite physical occupation. /d. at 528 (“Petitioners’
tenants were invited by petitioners, not forced upon them by the government.”). The government
does not compel physical occupation by regulating the terms of tenancies that landlords sought
out. Id. at 529 (“When a landowner decides to rent his land to tenants, the government may place
ceilings on the rents the landowner can charge or require the landowner to accept tenants he does
not like without automatically having to pay compensation.”) (citations omitted). “It is the forced
occupation, not the identities of the new tenants or the terms of the leases, which deprives the
owners of their possessory interests and results in physical takings.” Rent Stabilization Ass’n of
N.Y.C. v. Higgins, 630 N.E.2d 626, 633 (N.Y. 1993) (alterations and citations omitted).

Put another way, a regulation definitively cannot compel physical occupation if the same
type of physical occupation would continue even absent the regulation.! Landlords want to rent
their property to tenants—that is why they are landlords. And if a landlord would continue to
invite tenants to physically occupy the apartment absent the RSL, then the RSL does not compel

the physical occupation of that apartment. That is the case for almost every regulated unit. The

' As discussed below, even compelled physical occupations do not effect physical takings if the
occupation is not absolute, in which case the action is subject to review only as a regulatory taking.

3
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RSL therefore cannot effect a physical taking in almost any application, much less every applica-
tion, as is required for a successful facial challenge. Wash. State Grange v. Wash. State Repub.
Party, 552 U.S. 442, 449 (2008).2

To avoid this clear result, Plaintiffs rely on the Supreme Court’s rejection of a so-called
“acquiescence” defense that Intervenors do not assert. See Opp. 19, 25 n.11, 29-31 (citing Loretto
v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982), Horne v. Dep 't of Agric., 135 S.
Ct. 2419 (2015), and Palazzolo v. Rhode Island, 533 U.S. 606 (2001)). Intervenors do not argue
that landlords who purchased regulated units knowing they were regulated can never challenge
those regulations, or that conditioning market participation on accepting otherwise unwelcome
physical seizures could never constitute a taking. We argue—as the Supreme Court has held—
that landlords willingly accept tenants’ physical occupation of apartments they rent, so that phys-
ical occupation is not compelled. But for the challenged regulations, the Loretto plaintiffs would
not have had cable boxes on their roofs nor would the Horne plaintiffs have turned over their grape
crops to the government. Here, by contrast, landlords welcomed tenants into their apartments
when they became landlords; the RSL did not force them to accept occupation by third parties.

The correct analogy, therefore, is not Loretto or Horne, but FCC v. Florida Power Corp.,
480 U.S. 245 (1987), and Yee itself. In Florida Power, the Supreme Court explicitly distinguished
Loretto and held that federal price controls limiting “the rents charged by public utility landlords

who have voluntarily entered into leases with cable company tenants renting space on utility poles”

2 Plaintiffs cobble together dicta and decades-old concurrences to suggest a different standard.
Opp. 31 n.15. But the law is that “a plaintiff can only succeed in a facial challenge by establishing
that no set of circumstances exists under which the Act would be valid, i.e., that the law is
unconstitutional in all of its applications.” Wash. State, 552 U.S. at 449 (alterations and quotation
marks omitted); accord Winston v. City of Syracuse, 887 F.3d 553, 559 (2d Cir. 2018). In any
event, Plaintiffs’ facial claims fail even under their invented standard because they cannot
plausibly allege that the RSL is unconstitutional in even a “large fraction of cases.” Opp. 31 n.15.

4
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did not effect a physical taking because the price controls did not require landlords to rent that
space against their will. Id. at 252. Likewise, in Yee the Supreme Court summarily rejected the
landlords’ reliance on the same Loretto footnote on which Plaintiffs now rely, Opp. 19, “because
there has simply been no compelled physical occupation giving rise to a right to compensation that
petitioners could have forfeited,” Yee, 503 U.S. at 531-32. The same is true here.

The Second Circuit has already relied on Yee to hold that the RSL does not compel physical
occupation and so does not effect a physical taking. Fed. Home Loan Mortg. Corp. v. N.Y. State
Div. of Hous. & Cmty. Renewal (“FHL”), 83 F.3d 45, 47-48 (2d Cir. 1996). Plaintiffs do not cite
FHL at all, much less distinguish it. And Plaintiffs allege that only one of the 290 regulated units
they collectively own would not be physically occupied by tenants absent the RSL. Compl. 9 18—
24,229-31. Setting that unit aside—though certainly not conceding it has been taken—the RSL
clearly does not effect a physical taking of the other 289 units that tenants would still occupy even
if Plaintiffs succeed. As with the asserted “takings” in Florida Power and Yee, the RSL does not
compel those landlords to rent their property; it just limits the rents they can charge and the reasons
they can remove tenants.

If the RSL were repealed today, tenants would still occupy most if not all formerly regu-
lated units. They would just be different, richer tenants, or the same tenants struggling to carry a
heavier burden. Plaintiffs do not object to the physical occupation; they object to the democrati-
cally-enacted regulations governing the financial terms of that occupation. The absence of com-
pelled physical occupation is fatal to their facial physical taking claim.

B. The RSL Does Not Effect a Physical Taking Because It Contains Many
Avenues for Property Owners to Stop Being Landlords

Plaintiffs’ facial physical taking claim fails for the independent reason that the RSL pro-

vides numerous ways for landlords to stop renting their apartments, ending all physical occupation.
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Plaintiffs admit that “the RSL does provide limited exceptions to the application of the statute.”
Opp. 31. The RSL does not require that landlords rent vacant units. Landlords can recover units
for personal use, if there is an immediate and compelling necessity, and evict tenants who violate
the terms of the lease or break the law. And they can, subject to certain conditions, withdraw their
property from the market to use as a personal business or for rehabilitation, to demolish the build-
ing, or to convert it to condominiums. See Intervenor Br. 7-8; City Br. 24; State Br. 18-19.

The Second Circuit has already relied on these exit options to hold that the RSL does not
effect a physical taking because, among other reasons, tenants’ physical occupation is not perpet-
val. Harmon v. Markus, 412 F. App’x 420, 422 (2d Cir. 2011). The New York Court of Appeals
has likewise rejected the assertion that the RSL “created perpetual tenancies” because the “right
to evict an unsatisfactory tenant or convert rent-regulated property to other uses remains unaf-
fected.” Higgins, 630 N.E.2d at 632. Plaintiffs argue at length that, contrary to Harmon, the Court
should ignore these means of recovering a rental unit because they are too burdensome in practice.
Opp. 24-28.3 But even if these exit options were as narrow as Plaintiffs claim, they would none-
theless preclude Plaintiffs’ facial physical taking challenge for two reasons.

First, at least some landlords can take advantage of these paths to stop renting regulated
units. Plaintiffs summarily assert that the RSL somehow effects a physical taking “even for owners
who fall within one of the RSL’s permitted exceptions.” Opp. 31. That is both contrary to Harmon
and makes no sense. When landlords recover regulated units from tenants, there is no longer any

physical occupation. Without a physical occupation, there is no physical taking. The RSL

3 These recovery options are not materially narrower than they were in Harmon. Plaintiffs focus
on the fact that the 2019 amendments limited landlords to recovery of a single unit for personal
use, Opp. 24-26, but this change is irrelevant to all corporate landlords, whom the RSL never
allowed to recover apartments for personal use, and all landlords who do not want to recover more
than one unit, including the only individual Plaintiff in this case.

6
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therefore has not effected a physical taking of those regulated units that have been or could be
successfully removed from the rental market. That alone dooms Plaintiffs’ facial claim.

Even if Plaintiffs had alleged that in practice no landlord can take advantage of these nu-
merous exit options—which have not done and could not do—arguments premised on how the
RSL functions in practice are not cognizable in a facial challenge. In Yee, the plaintiffs asserted
that “the statutory procedure for changing the use of a mobile home park is in practice ‘a kind of
gauntlet,” in that they are not in fact free to change the use of their land.” 503 U.S. at 528. But
because the plaintiffs did “not claim to have run that gauntlet,” the Court “confine[d] [itself] to the
face of the statute.” Id. Plaintiffs here likewise have not run the gauntlet, so the Court should
confine its review to the face of the RSL, which has numerous exit options.

Second, these pathways to repossession mean the RSL does not impose “absolute exclu-
sivity of . . . occupation” or “absolute deprivation of the owner’s right to use and exclude others
from the property.” Southview Assocs. Ltd. v. Bongartz, 980 F.2d 84, 93 (2d Cir. 1992).* The
Supreme Court has held that such conditional occupations are “subject to a more complex balanc-
ing process’—that is, regulatory taking analysis—*“to determine whether they are a taking. The
rationale is evident: they do not absolutely dispossess the owner of his rights to use, and exclude
others from, his property.” Loretto, 458 U.S. at 435 n.12; see also Yee, 503 U.S. at 527-28 (reg-
ulatory, not physical taking analysis applied because, among other reasons, the challenged law

allowed park owners to eventually change the use of their land). The RSL provides many ways

* In response to Southview, Plaintiffs reason that the physical occupation here is absolute because
when a unit is occupied owners cannot “post[] ‘No Trespassing’ signs,” “construct alternative
structures or use the unit for alternative purposes,” or “access the tenant-occupied units.” Opp. 24.
But those limits are inherent in a landlord-tenant relationship, not imposed by the RSL. And if
there are recovery options, as there are here, then there is no absolute occupation. See Yee, 503
U.S. at 527-28; Harmon, 412 F. App’x at 422.
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for those few landlords who so desire to stop renting to tenants. Whether those options are insuf-
ficient and the RSL has gone “too far,” Penn. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922), is
decided under the regulatory takings’ rubric on a case-by-case basis.

Plaintiffs respond by attacking straw men. True, the government itself need not do the
occupying to effect a physical taking. Opp. 23. But that is irrelevant here because, as discussed
above, the government has not mandated any physical occupation on willing landlords. Yes, gov-
ernment-mandated easements might effect physical takings even if the actual physical occupation
is intermittent. Id. (citing Nollan v. Cal. Coastal Comm’n, 483 U.S. 825 (1987) and United States
v. Causby, 328 U.S. 256 (1946)). That is also irrelevant. The takings in Nollan and Causby were
absolute because the owners completely lost the right to exclusive occupation of that portion of
their property in perpetuity. Unlike here, there was no built-in escape valve. And while a physical
occupation need not last until the end of the universe to be a taking, id. at 24 n.10, temporary,
qualified physical occupations are not per se takings.

Perhaps someone in New York City who owns a regulated unit wants to stop being a land-
lord, but for some reason will not take advantage of any of the many provisions giving them that
option. That person is free to bring an as-applied, regulatory taking challenge, explain what they
wish to do with the regulated unit, and argue the RSL excessively burdens their ability to do so. If
such a landlord exists, then that will be a question for another day. But in a facial challenge, the
Supreme Court has cautioned that courts should “be careful not to go beyond the statute’s facial
requirements and speculate about ‘hypothetical’ or ‘imaginary’ cases.” Wash. State, 552 U.S. at
449-50. The Court should therefore dismiss Plaintiffs’ facial physical taking claim.

IL. Plaintiffs’ Regulatory Taking Claim Should Be Dismissed

Plaintiffs’ regulatory taking claim fares no better. Rather than address binding precedent

holding that the RSL is not a regulatory taking, Plaintiffs bank on a three-decade-old dissent that
8
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relied on a principle the Supreme Court later unanimously rejected. And rather than carefully
evaluate the RSL’s economic effects and impacts on investment-backed expectations—which vary
widely across units—Plaintiffs ask the Court to rule on the propriety of the means the legislature
selected to achieve its end, which is simply irrelevant to a challenge under the Takings Clause.

A. Plaintiffs Do Not Address Clear Second Circuit Precedent That Forecloses
Their Facial Regulatory Taking Claim

The Second Circuit’s decisions in FHL and Rent Stabilization Association of the City of
New York v. Dinkins, 5 F.3d 591 (2d Cir. 1993), directly foreclose Plaintiffs’ facial regulatory
taking claim. In Dinkins, the Second Circuit rejected a facial challenge to the RSL’s hardship
provision, holding that “the Rent Law has not abridged the constitutional rights of those landlords
who do obtain an adequate return from the annual rent increases.” 5 F.3d at 595. Likewise, the
Second Circuit squarely held in FHL that the RSL in New York City does not effect a regulatory
taking because, while landlords “will not profit as much as [they] would under a market-based
system, [they] may still rent apartments and collect the regulated rents.” 83 F.3d at 48; see also
W. 95 Hous. Corp. v. N.Y.C. Dep’t of Hous. Pres. & Dev., 31 F. App’x 19, 21 (2d Cir. 2002)
(rejecting a facial regulatory taking attack on the RSL).

The RSL has changed at the margins since the Second Circuit decided Dinkins and FHL,
but the fundamental characteristics about which Plaintiffs complain have not. Plaintiffs do not
even mention these holdings (nor cite FHL at all), much less explain why they do not dispose of
their facial regulatory taking claims. FHL and Dinkins control, and the Court need go no further.

B. Plaintiffs Rely on Justice Scalia’s Dissent in Pennell, Which the Supreme
Court Has Since Unanimously Rejected

Rather than address these squarely controlling cases, Plaintiffs rely on Justice Scalia’s par-
tial dissent in Pennell v. City of San Jose, 485 U.S. 1 (1988), in which he claimed that the Takings

Clause prohibits partial price controls to help the poor. Opp. 34-35. That dissent, of course, is

9
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not the law.> In fact, the Supreme Court has since rejected the fundamental legal premise of Justice
Scalia’s dissent, unanimously holding that the Takings Clause is not a vehicle for challenges to the
propriety of government purposes. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 543 (2005).

Pennell included a facial regulatory taking challenge to a rent control ordinance requiring
a city agency to consider tenants’ economic hardship when deciding whether to permit rent in-
creases. 485 U.S. at 5. The Court did not rule on that challenge, but Justice Scalia would have.
In dissent, Justice Scalia laid out the regulatory taking standard as it was in 1988: A law “effects a
taking if [it] does not substantially advance legitimate state interests, or denies an owner econom-
ically viable use of his land.” /d. at 18 (Scalia, J., dissenting in relevant part) (quoting Agins v.
Tiburon, 447 U.S. 255, 260-263 (1980) (alteration omitted)). “The present challenge,” he wrote,
“is of the former sort.” Id. He went on to contend that “reduction of arent . . . may not, consistently
with the Constitution, be based on consideration of . . . the hardship to the tenant” because land-
lords did not cause their tenants’ poverty. /d. at 21. In other words, Justice Scalia believed this
regulation effected a taking only because he thought it furthered an illegitimate state interest and
so was simply impermissible under the Takings Clause.

But in 2005, the Supreme Court unanimously held that the validity of a regulation’s pur-
pose “is logically prior to and distinct from the question whether a regulation effects a taking, for
the Takings Clause presupposes that the government has acted in pursuit of a valid public purpose.”
Lingle, 544 U.S. at 543. “[I]f a government action is found to be impermissible—for instance
because it fails to meet the ‘public use’ requirement or is so arbitrary as to violate due process—

that is the end of the inquiry. No amount of compensation can authorize such action.” Id. Contrary

> Even if it were, Justice Scalia admitted he could “understand how such a claim—that a law
applicable to the plaintiffs is, root and branch, invalid—can be readily rejected on the merits, by
merely noting that at least some of its applications may be lawful.” Pennell, 485 U.S at 16.

10
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to Justice Scalia’s position in Pennell, and Plaintiffs’ position here, the Takings Clause does not
prohibit certain government motives or classes of government action; it just requires compensation
for “otherwise proper interference amounting to a taking.” Id. (quoting First English Evangelical
Lutheran Church of Glendale v. Los Angeles County., 482 U.S. 304, 315 (1987)).Error! Book-
mark not defined.®

Indeed, the Pennell dissent exemplifies why consideration of the validity of a government
purpose is better left to due process and equal protection analysis. According to Justice Scalia, the
constitutional problem was that the price controls only directly affected “particular landlords”
rather than all landlords. Pennell, 485 U.S. at 21. The question, then, is whether the government
had a permissible reason to distinguish between the two classes of property owners. Due process
or equal protection analysis answers exactly this question.

To be sure, the arguments Plaintiffs now advance under the Takings Clause once regularly
succeeded under the Due Process and Equal Protection Clauses. See, e.g., Adkins v. Children’s
Hosp. of the D.C., 261 U.S. 525, 562 (1923) (striking down minimum wage law, holding that “it
amounts to a compulsory exaction from the employer for the support of a partially indigent person,
for whose condition there rests upon him no peculiar responsibility, and therefore, in effect, arbi-
trarily shifts to his shoulders a burden which, if it belongs to anybody, belongs to society as a
whole”). But courts have “long eschewed such heightened scrutiny when addressing substantive
due process challenges to government regulation.” Lingle, 544 U.S. at 545. Even Justice Scalia
agreed that the substantive due process claims in Pennell should be dismissed. Pennell, 485 U.S.

at 15 (Scalia, J., concurring); see also W. Coast Hotel Co. v. Parrish, 300 U.S. 379, 399 (1937)

® Justice Scalia signed on to Lingle and noted at oral argument that the Court would have to “eat
crow” on this point. See Transcript of Oral Argument at 21, Lingle, 544 U.S. 528 (No. 04-163).

11
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(overturning Adkins because the minimum wage was not “arbitrary or capricious”). “The reasons
for deference to legislative judgments about the need for, and likely effectiveness of, regulatory
actions are by now well established, and . . . no less applicable here.” Lingle, 544 U.S. at 545.

C. Plaintiffs’ Analysis of the Regulatory Taking Factors Is Contrary to Clear,
Controlling Precedent

The Supreme Court has held—and Plaintiffs concede, Opp. 41—that regulatory taking
analysis involves “ad hoc, factual inquiries” that “must be conducted with respect to specific prop-
erty, and the particular estimates of economic impact and ultimate valuation relevant in the unique
circumstances.” Hodel v. Va. Surface Min. & Reclamation Ass’n, Inc., 452 U.S. 264, 295 (1981);
see also Penn. Cent. Transp. Co. v. New York City, 438 U.S. 104 (1978).” This complex, multi-
factor test is ill-suited for a facial challenge, and this one is no exception.

Plaintiffs do not contest that the market rents for many regulated apartments in New York
City are below the applicable maximums under the RSL. Compl. § 312. Nor do they allege that
no landlord can recover the cost of necessary repairs by raising rents with tenant consent, for indi-
vidual apartment improvements and major capital improvements, or through the RSL’s hardship
exception. See 9 NYCCR § 2522.4; Admin. Code § 26-511(c)(6). Instead, Plaintiffs continue to
rely on alleged average economic effects and generalizations about investment-backed expecta-
tions. See Opp. 44—45. These averages and generalizations are irrelevant to a facial challenge,
which requires that the law be unconstitutional in every application.

Even the averages Plaintiffs cite are insufficient to support a regulatory taking claim. Plain-

tiffs argue at length that they need not show that the RSL erases every single bit of each regulated

7 The very definition of “ad hoc” makes clear this review is not compatible with a facial challenge.
“Ad hoc” means “for the particular end or case at hand without consideration of wider application.”
The Merriam-Webster.com  Dictionary, Merriam-Webster Inc., https://www.merriam-
webster.com/dictionary/ad%?20hoc.
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property’s value. Opp. 36—41. But regardless, regulatory takings must be “functionally equivalent
to the classic taking in which government directly appropriates private property or ousts the owner
from his domain.” Lingle, 544 U.S. at 539. Neither a 25% reduction in rental income nor a 50%
reduction in property value is “functionally equivalent” to direct appropriation or ouster, which
would leave a former property owner with nothing. See FHL, 83 F.3d at 48.

Moreover, most landlords have not suffered the severe economic loss Plaintiffs claim.
Plaintiffs allege that the RSL has depressed property values, Compl. 9 295-99, meaning landlords
who purchased regulated units paid less than they would have if the units were not regulated. The
RSL did not take anything from landlords who received this discount—they got exactly what they
paid for. And the RSL certainly does not meaningfully interfere with those landlords’ reasonable
investment-backed expectations. See Murr v. Wisconsin, 137 S. Ct. 1933, 1949 (2017) (“Petition-
ers cannot claim that they reasonably expected to sell or develop their lots separately given the
regulations which predated their acquisition of both lots.”); Guggenheim v. City of Goleta, 638
F.3d 1111, 1120-21 (9th Cir. 2010); MHC Fin. Ltd. P’ship v. City of San Rafael, 714 F.3d 1118,
1127 (9th Cir. 2013). The discounted purchase price reflects landlords’ accurate expectation that
the units would be subject to the RSL.

Last, the heart of Plaintiffs’ economic effect argument is that permissible rent increases
have been too small. See Compl. 9 287-94, 306-07; Opp. 44—45. But the RSL delegates the
responsibility of determining rent increases to the Rent Guidelines Board (“RGB”). Admin. Code
§ 26-510(b). The RGB is free to permit rent increases that even Plaintiffs would accept. The RSL
therefore is not unconstitutional in every application, even on the Plaintiffs’ incorrect understand-
ing of regulatory takings. Plaintiffs’ facial challenge to the entire statutory and regulatory regime

cannot stand when their real complaint is with the RGB’s narrow decisions.
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Unable to show that the RSL has a universally severe economic impact on all regulated
units or owners’ reasonable investment-backed expectations, Plaintiffs put all their eggs in the
“character of the government action” basket, repeating their claims that the RSL effects an across-
the-board taking because it allegedly imposes physical occupation and benefits the poor at the
expense of landlords. Opp. 43. But, as discussed above, “the RSL regulates land use rather than
effecting a physical occupation,” W. 95 Hous. Corp., 31 F. App’x at 21, and the propriety of the
government’s purpose is evaluated under the due process framework, Lingle, 544 U.S. at 545.
Plaintiffs cite no persuasive or binding authority for the proposition that the government’s motive
alone can turn a comprehensive land use scheme into a taking of properties that are only minimally
affected. The Court should therefore dismiss Plaintiffs’ regulatory taking claim.

II1. Plaintiffs’ Substantive Due Process Claim Should Be Dismissed

Plaintiffs’ substantive due process claim is likewise contrary to clear precedent. The Sec-
ond Circuit has held that the RSL is not susceptible to a facial due process challenge. Even if it
were, rational basis review would apply and be fatal. Plaintiffs try to avoid rational basis review
in three ways. First, they ask the court to decide whether the State sufficiently defined “housing
emergency”’ and whether the City sufficiently considered the relevant statutory elements. Those
questions are irrelevant to substantive due process. Second, they contend that rational basis review
does not apply because they have a fundamental right—Ilike the right to privacy—to, for example,
convert apartment buildings to condominiums. Plaintiffs are wrong. Third, Plaintiffs misstate the
basics of rational basis review, asking the Court to substitute their economic beliefs for the legis-

lature’s. The Court should reject that invitation and dismiss the due process claim.
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A. Plaintiffs Fail to Distinguish Second Circuit Precedent That Dooms Their
Facial Substantive Due Process Claim

In Dinkins, the Second Circuit rejected a substantive due process challenge to the RSL’s
rent limitations. 5 F.3d at 597. That facial challenge was unsustainable because “[t]he determi-
nation in a particular case that a landlord has been arbitrarily deprived of this property interest in
a constitutionally adequate return will depend on the same individualized economic and financial
data on which the takings analysis would depend.” Id. So too here.

Plaintiffs point out that the Dinkins plaintiffs challenged only the hardship provisions,
while they challenge the entire RSL. Opp. 18 n.8. But the Second Circuit explicitly recognized
that “the hardship provisions, standing alone, obviously cannot effect a taking because they do not
limit a landlord’s rent in the first instance. . .. The RSA objects to the hardship provisions only
because they are allegedly unable to remedy the confiscatory results of the basic provisions of the
Rent Law and Rent Code.” Dinkins, 5 F.3d at 595. This principle is equally applicable to the rest
of Plaintiffs’ challenge. “Viewing a regulation that ‘goes too far’ as an invalid exercise of the
police power, rather than as a ‘taking’ for which just compensation must be paid, does not resolve
the difficult problem of how to define ‘too far,”” and resolution of that question requires a fact-
intensive analysis of the same individualized factors. Id. at 597-98 (citation omitted). It is there-
fore “plain that the RSA has failed to assert a facial challenge,” id. at 597, and Plaintiffs’ due
process claim should be dismissed. The Court need go no further.

B. The Requirement and Finding of a “Housing Emergency” Are Irrelevant to
the Substantive Due Process Analysis

Even if Plaintiffs had properly alleged a facial challenge, it would fail on the merits. Plain-
tiffs argue that the RSL somehow violates substantive due process because, when the State per-
mitted localities to opt in to rent stabilization upon the finding of a “housing emergency,” it did

not define that term with enough specificity. Opp. 8-9. Plaintiffs complain that, absent a strict
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definition of “emergency,” “there is no benchmark against which courts can measure” the consti-
tutionality of the City’s determination. Opp. 8. But of course there is. It is the same benchmark
used in any substantive due process challenge, and the same that courts would use if the State had
imposed the RSL with no prerequisite findings at all: Does the RSL impede a fundamental right
and, if not, is it rationally related to a conceivable legitimate state interest? See, e.g., Sensational
Smiles, LLC v. Mullen, 793 F.3d 281, 284 (2d Cir. 2015) (describing the substantive due process
inquiry). The statutory definition of “emergency” has nothing to do with that constitutional anal-
ysis. The Due Process Clause does not require that municipalities make any finding before exer-
cising a broadly delegated right, much less the detailed finding that Plaintiffs demand. Plaintiffs
cite not a single case to the contrary, nor could they.

Plaintiffs also contend that the City did not fulfill its statutory mandate to consider the
relevant factors in deciding whether a “housing emergency” exists. See Opp. 9-10. They are
incorrect. See City Br. at 13—19. But even if they were right, the City’s purported failure to comply
with state law would not offend the Due Process Clause, which asks only if the decision impinges
on a fundamental right and is rationally related to a legitimate purpose. Plaintiffs’ arguments about

the emergency declaration are red herrings and do not save their due process claim.

C. Rational Basis Review Applies to Plaintiffs’ Challenge

“[E]conomic regulation—a legislative effort to structure and accommodate the burdens and
benefits of economic life”—is presumed constitutional, and “the burden is on one complaining of
a due process violation to establish that the legislature has acted in an arbitrary and irrational way.”
Duke Power Co. v. Carolina Envtl. Study Grp., Inc., 438 U.S. 59, 83 (1978) (citation and quotation
marks omitted). Plaintiffs proclaim that the RSL is not economic regulation, but instead infringes
on ill-defined yet fundamental “property rights,” and so is subject to strict scrutiny. Opp. 6, 16—

17. This argument is frivolous.
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The RSL is a classic “economic regulation” that is subject only to rational basis review.
The landlord-tenant relationship is economic, and landlords are in the business of renting
apartments. Moreover, since 1926, the Supreme Court has directed lower courts to apply rational
basis review to zoning regulations that limit what real property owners can do with their land. See
Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 395 (1926) (zoning ordinances only
unconstitutional if they “are clearly arbitrary and unreasonable, having no substantial relation to
the public health, safety, morals, or general welfare”). And the Second Circuit has done so. See,
e.g., Orange Lake Assocs., Inc. v. Kirkpatrick, 21 F.3d 1214, 1225 (2d Cir. 1994) (“There is
nothing to indicate that the zoning ordinance in question here bears anything other than a rational
relationship to a legitimate government objective.”). The Supreme Court unanimously applied
rational basis review to the rent regulation regime in Pennell. See 485 U.S. at 11; id. at 15 (Scalia,
J., concurring). Plaintiffs do not explain why their challenge is different or cite a single authority
suggesting that strict scrutiny is warranted.

Plaintiffs attempt to distinguish only Lingle, which they simply say is a takings case. Opp.
17. Lingle was a challenge to a law prohibiting, among other things, “oil companies from
converting existing lessee-dealer stations to company-operated stations.” Lingle, 544 U.S. at 533.
The Supreme Court rejected that challenge and, as discussed above, clarified that whether the law
“substantially advance[s] legitimate state interests” is irrelevant to takings analysis. Id. at 544.
The court’s reasoning was, in part, practical: “[H]eightened means-end review of virtually any
regulation of private property . . . would require courts to scrutinize the efficacy of a vast array of
state and federal regulations” and “to substitute their predictive judgments for those of elected
legislatures and expert agencies.” Id. at 544. To avoid that result, Lingle held that the Takings

Clause would not allow a backdoor to heightened review that had been rejected in the due process
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context. /d. at 545. If the Due Process Clause required heightened review of property regulations,
as Plaintiffs contend, then Lingle’s holding would not solve the practical problem it identified.
Thus, under clear Supreme Court precedent, the RSL is subject only to rational basis review.

D. Under Rational Basis Review, Plaintiffs Must Negate Every Plausible Basis
for the RSL, Regardless of Any Purported Expert Empirical Analyses

Plaintiffs next argue that rational basis review requires probing the actual effects of a law:
“Defendants say that Plaintiffs, to prevail, must negate every conceivable basis for the RSL—
whether based in speculation or record evidence, regardless of empirical effects . . .. Even rational
basis review does not impose such an insurmountable burden.” Opp. 15. But this is exactly the
burden rational basis review imposes. “[W]hen reviewing challenged social legislation, a court
must look for plausible reasons for legislative action, whether or not such reasons underlay the
legislature’s action.” Beatie v. City of New York, 123 F.3d 707, 712 (2d Cir. 1997) (quotation
marks and citation omitted). Challenged legislation survives even if “it may not succeed in bring-
ing about the result it seeks to accomplish,” or “the problem could have been better addressed in
some other way,” or “the statute’s classifications lack razor-sharp precision,” or “no empirical
evidence supports the assumptions underlying the legislative choice.” Id. Plaintiffs wish it were
otherwise, but this is the law.

E. The RSL Easily Survives Rational Basis Review

Plaintiffs accuse Intervenors of suggesting that it is “impossible” for any plaintiff to ever
successfully challenge a law under rational basis review. Opp. 15. In fact, Intervenors argue only
that it is impossible to successfully challenge these laws under rational basis review.

First, a reasonable legislator could believe that the RSL promotes neighborhood stability
by helping tenants stay in their homes. Cf. N.Y. Unconsol. Law § 8622 (the RSL “prevent[s]

uncertainty, hardship and dislocation” and “disruptive practices”). Plaintiffs claim this goal is
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illegitimate but cite nothing to support that proposition. Opp. 14-15. In fact, the Supreme Court
has squarely held that “reducing the costs of dislocation that might otherwise result if landlords
were to charge rents to tenants that they could not afford” is a legitimate goal, noting that “the
social costs of the dislocation of low-income tenants can be severe.” Pennell, 485 U.S. at 14 n.8.

Preventing large rent increases and limiting the reasons landlords can remove tenants are
plainly related to keeping current tenants in their homes and part of their communities. See id.;
Higgins, 630 N.E.2d at 634 (finding a “close causal nexus” between the RSL and preventing “evic-
tion and resulting vulnerability to homelessness”); Schnuck v. City of Santa Monica, 935 F.2d 171,
175 (9th Cir. 1991) (holding that “eviction limits protect tenants from the high cost of dislocation
in a tight housing market”). Plaintiffs cite no reason to believe otherwise. For that reason alone,
their substantive due process claim fails.

Second, a reasonable legislator could believe that that the RSL facilitates affordable hous-
ing in the face of a housing shortage. Cf. N.Y. Unconsol. Law § 8622 (citing “prevent[ing] spec-
ulative, unwarranted and abnormal increases in rents” resulting from “an acute shortage of housing
accommodations caused by continued high demand” as a goal of the RSL); Sponsor’s Mem., Bill
Jacket, L.2019, ch. 36 (citing tenants’ struggle “to secure safe, affordable housing™). Plaintiffs do
not claim this is an illegitimate goal. See Opp. 7. Nor could they, as the Supreme Court has held
that “preventing excessive and unreasonable rent increases caused by the growing shortage of and
increasing demand for housing . . . is a legitimate exercise of police powers.” Pennell, 485 U.S.
at 12 (quotation marks and citations omitted).

Instead, Plaintiffs—and their amici—argue the counterintuitive point that requiring land-
lords to keep rents affordable and limiting the reasons landlords can remove tenants actually makes

rents unaffordable and housing less accessible. See Opp. 11-14. Plaintiffs and the authority on
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which they rely are wrong, but it does not matter. A “legislative choice is not subject to courtroom
factfinding and may be based on rational speculation unsupported by evidence or empirical data.”
FCC v. Beach Comms., Inc., 508 U.S. 307, 315 (1993). It is at least rational to speculate that
limiting rent increases and the reasons landlords can remove tenants will help facilitate access to
housing by keeping regulated rents affordable and tenants in regulated units. In fact, governments
across the country have concluded exactly that and imposed their own rent regulations.

Upset business owners have long asked courts to invalidate economic regulations that lim-
ited their profitability, claiming, perhaps even believing, that those regulations were ill-advised.
But the Lochner era is long over, and for nearly the last hundred years, courts have consistently
held that these protests should be directed to the legislature, not the judiciary. See, e.g., W. Coast
Hotel Co., 300 U.S. at 399 (“Even if the wisdom of the policy be regarded as debatable and its
effects uncertain, still the Legislature is entitled to its judgment.”); Nebbia v. People of New York,
291 U.S. 502, 537 (1934) (“With the wisdom of the policy adopted, with the adequacy or practi-
cability of the law enacted to forward it, the courts are both incompetent and unauthorized to
deal.”). In short, “it is, by now, absolutely clear that the Due Process Clause does not empower
the judiciary to sit as a superlegislature to weigh the wisdom of legislation.” Exxon Corp. v. Gov-
ernor of Maryland, 437 U.S. 117, 124 (1978) (quotation marks omitted). Plaintiffs ignore these
fundamental principles of constitutional law and ask the Court to do the same. Their due process
claim, like their entire Complaint, should be dismissed.

CONCLUSION

For the reasons stated above, and for those in the City’s and State’s briefs in support of

their motions to dismiss, the Court should dismiss Plaintiffs’ Complaint.
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