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INTEREST OF THE AMICUS CURIAE

The Legal Aid Society ("Legal Aid") is the oldest and largest provider of

legal services to indigent clients in the nation. Last year, Legal Aid provided legal

assistance to low-income New Yorkers in more than 300,000 civil, criminal, and

juvenile rights client matters. It now handles more than 230,000 criminal matters

for clients annually, representing the majority of all indigent criminal defendants in

New York City.

Because of its role, Legal Aid has a vital interest in the right of indigent

criminal defendants to be represented by an effective court'-appointed lawyer at all

stages of a criminal proceeding. Legal Aid is also deeply concerned with the

current indigent defense financing crisis that imperils the representation of indigent

defendants in New York City and throughout New York State. Legal Aid thus has

a strong interest in preserving appropriate legal remedies that may address

insufficient State funding and resources for indigent defense and may forestall,

wherever possible, the pervasive impairment of constitutional rights that will

continue absent sufficient State support.

Legal Aid's perspective on these issues is informed by its extensive

experience with the needs of its indigent clients, including their need for effective

representation of counsel throughout the criminal process. As a not-for-profit law

firm working daily with indigent clients, Legal Aid has firsthand knowledge of the
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many ways in which insufficient funding for a system of indigent defense can and

does severely harm indigent defendants who have the constitutional right to

effective assistance of counsel.

Legal Aid, its attorneys, and its indigent clients are among the beneficiaries

of the recent case cap law that the State enacted in April 2009. Se___e2009 N.Y.

Sess.Laws Ch. 56, pt. ZZ (A. 156-B) (McKinney 2009). It is a measure that holds

significant promise for ameliorating the current crisis as to indigent defense in

New York City. The law anticipates that the Chief Administrative Judge will

establish case caps for indigent defense attorneys in New York City, and that the

State will then provide the attendant funding. That funding will be phased in over

four years and will permit indigent defense attorneys in New York City to have an

average caseload that will afford each lawyer sufficient time to provide effective

defense for clients. But, while the State - through that legislation - has taken

action aimed at remedying systemic failures in New York City, the State has not

addressed the systemic deficiencies in other counties in the State. Moreover, with

respect to New York City, the enactment of the case cap legislation is only the first

step toward eliminating the existing serious inadequacy of funding for indigent

defense in the City. Ultimate success in achieving the legislation's objectives will

depend on, among other things, the State's taking the contemplated steps to
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provide the necessary funding over four years, and then sustaining essential

funding going forward. Without the essential fimding, there will continue to be a

wholly inadequate number of.lawyers available to provide effective representation

to indigent defendants, and those defendants will continue to suffer the impairment

of their rights that inevitably results.

Legal Aid thus believes it is imperative that interested organizations and

individuals be able to seek judicial relief and be able to obtain necessary remedies

when systemic deficiencies in indigent defense are not appropriately addressed.

PRELIMINARY STATEMENT

The manner in which the State has long chosen to support indigent defense

representation fails to deliver on the constitutional guarantee of effective assistance

of counsel. Due to inadequate funding and resources, the attorneys assigned to

represent indigent defendants are overburdened by excessive caseloads that create

a severe and unacceptably high risk that they will not provide clients the

meaningful and effective assistance to which they are entitled.

Although the right to counsel is litigated frequently in post-conviction

proceedings, it would substantially and unacceptably narrow the constitutional

right to effective assistance of counsel to recognize an impairment of the right only

in circumstances where there has been a criminal conviction. The constitutional
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right to counsel is the right to meaningful and effective legal representation at least

beginning at arraignment and continuing through all stages of a criminal case.

This and other Courts have recognized, and Legal Aid's experience and

professional standards confirm, that indigent defendants are constitutionally

entitled to and need effective assistance of counsel throughout the criminal justice

process.

The availability of post-conviction relief, on which the Appellate Division

appears to rely exclusively as a remedy for ineffective assistance of counsel, is

plainly inadequate to enforce the State's constitutional obligation to provide the

funding and resources necessary to enable effective assistance of counsel

throughout a proceeding. Contrary to that decision, pervasive deficiencies due to

lack of funding may be cured through the courts by issuance of an order or orders

directing systemic relief.

It is, of course, a paramount and historic role of the courts to protect citizens

from harm to their constitutional rights that results from the State's action or

inaction. Particularly in this context, in which impairment of the constitutional

right undermines the fairness of judicial proceedings, the Judiciary has a singular

interest in assuring that the State fulfills its constitutional obligation. Because it

would result in the courts having no role asto the constitutional right of indigent



defendants unless they are convicted, the Appellate Division's decision would

preclude the courts from performing their historic role.

Whether the plaintiff be an individual defendant, a defense provider such as

Legal Aid, or another partyinterested in the criminal justice process, a plaintiff's

ability to seek prospective relief has long been recognized where it is necessary to

remedy systematic failures in a State's fulfillment of its constitutional obligations

to indigent criminal defendants. Consistent with those decisions, this Court should

find that the Appellants do have standing to challenge systemic violations. If, for

some reason, the Court does not make such a finding as to these plaintiffs, it is

essential that the Court preserve the right of other representative parties, including

Legal Aid and other providers, to bring such actions. Simply put, there must be a

remedy for the pervasive impairment of constitutional rights.



Ao

ARGUMENT

POINT I.

THE RIGHT TO MEANINGFUL AND EFFECTIVE ASSISTANCE OF

COUNSEL REPRESENTS FAR MORE THAN AVOIDANCE OF

WRONGFUL CONVICTIONS

Have a Broad

Meaningful and
Counsel.

Criminal Defendants in New York State

Constitutional Right to
Effective Assistance of

An indigent criminal defendant's right to counsel in New York is entrenched

and expansive. See U.S. Const. amends. VI, XIV; N.Y. Const. art. I § 6;

Argersinger v. Hamlin, 407 U.S. 25 (1972); Gideon v. Wainwright, 372 U.S. 335

(1963); People v. Witenski, 15 N.Y.2d 392 (1965); People v. Hughes, 15 N.Y.2d

172 (1965); see also N.Y. CR1M. PROC. LAW § 170.10 (2009) (misdemeanors); id. §

180.10 (felonies). The United States Supreme Court has expressly recognized that

the constitutional guarantee to effective counsel is a fundamental right, such that

the dei_ial of counsel in criminal proceedings deprives an individual of due process

of law. See Gideon, 372 U.S. at 344 ("The right of one charged with crime to

counsel may not be deemed fundamental in some countries, but it is in ours."); see

also Argersinger, 407 U.S. at 32-33; Powell v. Alabama, 287 U.S. 45, 67-68

(1932). Fulfillment of the right serves both to protect the individual criminal
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defendant and to preserve the integrity of the criminal justice process as a whole.

See United States v. Cronic, 466 U.S. 648, 656 (1984).

The right to counsel is not satisfied simply by a court appointing an admitted

attorney to speak on behalf of the defendant. Rather, both the New York State and

United States Constitutions entitle every defendant to meaningful and effective

assistance of counsel. See McMann v. Richardson, 397 U.S. 759, 771 & n.14

(1970) (holding thatthe Sixth Amendment protects the right to "the effective

assistance of competent counsel"); People v. Droz, 39 N.Y.2d 457, 462-63 (1976)

(holding that representation must be "meaningful" and "effective"); _see also

People v. Baldi, 54 N.Y.2d 137, 146 (1981); Witenski, 15 N.Y.2d at 395. In order

for representation to be "effective," the Supreme Court has held specifically that a

defendant's attorney must play a meaningful role in the adversary process.

Strickland v. Washington, 466 U.S. 668,685-86, 711 (1984); see also Cronic, 466

U.S. at 656-67.

This Court has been especially diligent in protecting the right to counsel and

has extended its protections independent of, more broadly than, and often prior to,

the recognition of rights under the United States Constitution. See People v.

Settles, 46 N.Y.2d 154, 160-61 (1978) (explaining the history of the "cherished

principle" of the right to counsel in this State and stating that such protections far



preceded Gideon); People v. Blake, 35 N.Y.2d 331,335 (1974) ("IT]he right to

counsel under the State Constitution has, in some areas, been interpreted more

expansively than under the Fifth and Sixth Amendments as interpreted by the

Supreme Court."); see also People v. Ozuna, 7 N.Y.3d 913,915 (2006) (noting

that, in evaluating ineffective assistance of counsel claims, this Court has adopted a

rule more favorable to defendants).

The ability of any individual to receive the effective assistance of counsel to

which he or she is constitutionally entitled, however, is dictated to a significant

extent by the manner in which the State has determined to provide for indigent

defense. If, as is currently the case in New York, a pervasive lack of adequate

funding leads to defense providers bearing excessive caseloads, indigent

defendants are harmed because their attorneys cannot provide the meaningful and

effective assistance that their clients require.

B. The Right to Counsel Guarantees

Meaningful and Effective Assistance

Throughout the Criminal Process.

The State's obligation to assure meaningful and effective assistance of

counsel applies throughout the criminal process, not just at trial. Both the New

York State and United States Constitutions, as well as New York statutory law,

require effective representation at all stages of a case. See Monte]o v. Louisiana, --



- U.S. ---, 129 S. Ct. 2079, 2085 (2009) ("Once the adversary judicial process has

been initiated, the Sixth Amendment guarantees a defendant the right to have

counsel present at all 'critical' stages of the criminal proceedings." (internal

citations omitted)); Maine v.. Moulton, 474 U.S. 159, 170 (1985) ("[T]he assistance

of counsel cannot be limited to participation in a trial; to deprive a person of

counsel during the period prior to trial may be more damaging than denial of

counsel during the trial itself."); People v. Cunningham, 49 N.Y.2d 203,207

(1980) ("This court has consistently exercised the highest degree of vigilance in

safeguarding the right of an accused to have the assistance of an attorney at every

stage of the legal proceedings against him."); see also N.Y. CRIM'. PROC. LAW §§

170.10 (right to counsel "at the arraignment and at every subsequent stage of the

action"), 180.10 (same). l

Accordingly, indigent defendants in New York are entitled to effective

representation at least at the following stages of a case:

The very text of the New York State Constitution guarantees that the right to counsel

will apply as soon as an individual is accused of a crime. Specifically, Article I, Section 6 of the

New York State Constitution provides, in relevant part: "In any trial in any court whatever the

party accused_ shall be allowed to appear and defend in person and with counsel as in civil
actions and shall be informed of the nature and cause of the accusation and be confronted with

the witnesses against him or her." N.Y. Const. art. I § 6 (emphasis added); see also U.S. Const.

amend. VI ("In all criminal prosecutions, the accused shall enjoy the right.., to have the

assistance_of counsel for his defense." (emphasis added)).



At arraignment. See, e.g., Hamilton v. Alabama, 368 U.S. 52, 53-55

(1961); People v. Backman, 274 A.D.2d 432, 433,710 N.Y.S.2d 122,

123 (2d Dep't 2000); N.Y. CRIM. PROC. LAW §§ 170.10, 180.10.

When considering whether to waive rights during the criminal

proceeding. _, Cunningham, 49 N.Y.2d at 207-08; Settles, 46

N.Y.2d at 162-63.

• When considering plea offers and entering pleas. _, McMann,

397 U.S. at 771 & n.14; Smith v. O'Grady, 312 U.S. 329, 334 (1941).

From the time of arraignment through the time of trial, when thorough

factual investigation and legal research are critical. See, e.g., Powell,

287 U.S. at 57; Droz, 39 N.Y.2d at 463; People v. Bennett, 29 N.Y.2d

462, 466-67 (1972); People v. Gil, 285 A.D.2d 7, 12-13,729

N.Y.S.2d 121,126 (lst Dep't 2001).

At pre-trial hearings and at trial. _, People v. Berroa, 99

N.Y.2d 134, 142-43 (2002); People v. Carracedo, 214 A.D.2d 404,

404, 624 N.Y.S.2d 601,601 (lst Dep't 1995).

Prior to and at sentencing, to develop and to enable a proper

presentation of mitigating factors. See, e.g., Rompilla v. Beard, 545

U.S. 374, 377 (2005); Wiggins v. Smith, 539 U.S. 510, 522-23

(2003); People v. Harris, 79 N.Y.2d 909, 910 (1992).

lo Legal Aid's Experience Confirms that Effective Representation Is

Critical at All Stages of a Criminal Proceeding

Legal Aid's extensive experience in indigent defense is consistent with these

holdings: counsel should play a critical role at every stage of a criminal case.

Some of the critical stages during which effective representation is necessary are

addressed in turn below.
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(a) Arraignment

Effective assistance of counsel is essential at arraignment. Under provisions

of New York and federal law, defendants who cannot afford their own attorneys

are particularly likely to face serious collateral consequences such as eviction,

deportation, or forfeiture of government benefits if convicted of any crime,

including a misdemeanor or a violation. 2 Without the benefit of effective counsel,

a defendant might plead guilty at arraignment in order to avoid protracted criminal

proceedings, without knowledge or appreciation of the serious collateral

consequences of such a plea. To be effective, and to appropriately advise the

client, the lawyer needs sufficient time at arraignment to assess the relevant facts

and potential collateral consequences.

As a further example, if a defendant does not plead guilty at arraignment, the

court will then determine whether the defendant is to be jailed pending trial and on

what conditions. Many defendants need an effective lawyer at that point to

2 _, 18 N.Y. COMP. CODES R. & REGS. tit. 18, § 351.2(k)(3) (2010) (denying

eligibility for public assistance to any individual violating a condition of probation or parole);

N.Y. Soc. SERV. LAW § 384-b(3)(1) (McKinney 2010) (permitting social services, subject to

exceptions, to file a petition to terminate parental rights of an individual incarcerated for more

than fifteen months); 42 U.S.C. § 13661(b) and (c) (2006) (denying admission to public housing

to a family if any person who is expected to be a member of the household has a criminal

cotaviction); 20 U.S.C. § 1091(r) (2006) (denying federal financial aid to individuals with a drug

conviction); Immigration and Nationality Act § 237(a)(2), 8 U.S.C. § 1227(a)(2) (2006) (setting

forth grounds for deportation of an alien based on criminal conduct); United States v. Graham,

169 F.3d 787 (3d Cir. 1.999) (holding that a petit larceny conviction that was a misdemeanor

under New York State law was an aggravated felony (i.e., a basis for deportation) for

immigration law purposes).
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advocate on their behalf for pre-trial release or reasonable bail, and to do so, the

lawyer needs to assessthe information obtained in the initial meeting with the

client, evaluate the charges against the client, and identify family members or other

contacts to establish the client's community ties or assist with making bail.

Without effective representation by counsel, the defendant could remain

incarcerated until trial even thQugh the nature of the crime or the defendant's

profile warrants pre-trial release.

(b) Pre-Trial Factual Development and Legal Research

To provide meaningfiJl and effective assistance to a client after arraignment,

an attorney is needed to investigate facts relevant to the criminal charges and the

client's personal situation. By conducting a prompt and thorough investigation, an

effective attorney can and should be able to identify and preserve evidence for use

at trial and develop an overall case strategy, including which legal arguments to

advance and the best approach to plea negotiations with the prosecution.

A timely investigation may permit an effective attorney to obtain physical

evidence such as surveillance videos, telephone records, or GPS data before it is

lost or destroyed. An attorney can also locate witnesses and interview them while

their memories are fresh and assess relevant locales as they existed at the time of

the crime. Also, an investigation may reveal that a client suffers from a mental
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illness, a mental disability, or a chemical dependency, and thus counseling or a

treatment program is more appropriate than incarceration.

To provide meaningful assistance during this stage of the case,an attorney is

needed to attend to formal discovery in order to promptly obtain evidence that the

People might use in their caseor that is only available through the prosecution,

particularly if there is a risk of it being lost or destroyed (e.g., recordings of 911

calls). Likewise, an attorney is needed to conduct legal research regarding the

elements of the charged crimes, available defenses, and the Current state of the

relevant law."

In some cases, the information that a defense attorney obtains before trial

and presents to the prosecution may lead to the dismissal of the charges. In others,

it may confirm the strength of the prosecution's case, thus enabling the attorney to

more effectively counsel the client about pleading guilty before trial. That is

possible only if the lawyer has sufficient time and resources to conduct a thorough

investigation.

(c) Grand Jury Proceedings

In connection with grand jury proceedings, a lawyer is needed to advise the

client about the advantages and disadvantages of testifying in the grand jury and, if

the client chooses to testify, to fully prepare the client for testimony. Many
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defendants charged with felonies want to testify before the grand jury because it is

their first opportunity to recount the facts as they know them. In certain cases, and

where properly prepared by counsel, a defendant's testimony in the grand jury can

be extremely powerful and may result in no indictment being returned.

Grand jury testimony carries substantial risks. The defendant may damage

his or her credibility if the testimony differs from that of other witnesses, even on

relatively inconsequential facts or issues. Further, the defendant's testimony may

inadvertently open the door to other matters of which the prosecution was

previously unaware. Given the low burden of proof to obtain an indictment and

the often marginal benefit to be gained from testifying, most defendants are

advised by effective counsel not to testify in the grand jury. An effective attorney

needs to evaluate whether this is the best course of action in a particular case and

to conduct such client counseling.

(d) Plea Negotiations

An attorney who has a firm grasp of the pertinent law and facts is also

needed to proactively engage in plea negotiations and to maintain a dialogue with

the prosecution throughout the proceedings. An effective attorney is needed to

promptly communicate to the client and evaluate any modifications to the People's

offers, so that the client has adequate opportunity to consider each offer.
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(e) Pre-Trial Motions

In the stages before trial, effective counsel will make good use of motion

practice to litigate important legal issues before the Court. A successful pre-trial

motion may, for example, result in the suppression at trial of illegally obtained

evidence, statements, or identifications. Speedy trial motions under Section 30.30

of the Criminal Procedure Law or motions challenging the sufficiency of the

charging instrument could lead to dismissal of some or all of the charges against

the defendant. Such motions are possible only if attorneys have sufficient skill and

time to prepare them.

(f) Trial

For cases that reach trial, the defense attorney's role is critical. Effective

counsel should prepare for all aspects of trial, from jury selection through closing

argument. Through preparation, the effective attorney can identify the key issues

to address during voir dire; be in a position to introduce themes that support the

defendant's theory of the case; structure an opening statement, witness

examinations, and closing argument to build on those themes; anticipate the

prosecution's arguments and evidentiary issues that may arise; and gather material

from which to effectively cross-examine the prosecution's witnesses.

While it is ultimately the client's decision whether to testify at trial, when a

defendant does testify, it invariably has a material impact on the trial. An effective
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attorney is needed to fully advise the client of the potential advantages and risks of

testifying and, when the client decides to testify, to thoroughly prepare the client

for the testimony, particularly cross-examination.

(g) Post-Trial and Sentencing

Often indigent criminal defendants have mental health and/or substance

abuse issues, for which alternatives to incarceration would be more appropriate

than a prison sentence to rehabilitate that individual. Unless effective defense

counsel identifies such issues, those alternatives may not be offered by the

prosecution or the court.

An effective attorney is also needed to assess the suitability of mental health

programs, drug treatment programs, and other potential alternatives to prison and

advise the client accordingly. Counsel is then needed to advocate for the relevant

available program and to persuade both the prosecution and the judge that a jail

sentence should not be imposed.

In doing so, an effective lawyer may utilize a social worker or other expert

to achieve the most appropriate disposition or sentence for the client. Often a

social worker or other expert can more effectively elicit relevant information from

the client and present an informed and persuasive case to the court that draws on

the defendant's background and potentially mitigating factors. Without the benefit
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of effective assistance from both the attorney and a mental health professional, a

client may receive a longer sentence or lose the ability to enter a treatment program

or other rehabilitation alternative.

2. Professional Standards Further Confirm the Need for Effective

Assistance of Counsel Throughout a Case

This Court and the Supreme Court of the United States recognize that

prevailing norms of professional conduct inform the scope of the constitutional

right to counsel. See, e.g., Bobby v. Van Hook, --- U.S. ---, 130 S. Ct. 13, 16-17

(2009) (professional standards are useful guides for determining whether counsel's

conduct was reasonable); Rompilla, 545 U.S. at 387 & n.7 ("[W]e long have

referred to these ABA Standards [for Criminal Justice] as guides to determining

what is reasonable." (internal quotations and citations omitted)); Wiggins, 539 U.S.

at 522, 524-25 (citing the ABA Standards for Criminal Justice); Strickland, 466

U.S. at 688-89 (same); Bennett, 29 N.Y.2d at 466-67 (same). Such standards

further highlight the extent to which meaningful and effective representation

throughout a criminal proceeding is essential to protect the defendant's rights and

achieve a just result. 3

3 _, American Bar Association ("ABA"), Eight Guidelines of Public Defense Related to

Excessive Workloads (Aug. 2009), http://www.abanet.org/legalservices/sclaid/defender/; New

York State Bar Association ("NYSBA"), Standards for Providing Mandated Representation

(Apr. 2005), http://www'nysda'°rg/html/defense services'html; New York State Defender
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For example, standards promulgated by the New York State Bar Association

state that "zealous, effective and high-quality representation" requires an attorney

to "[p]rovid[e] the client with full information concerning such matters as...

immigration, motor vehicle licensing and other collateral consequences under all

possible eventualities." NYSBA, Standards for Providing Mandated

Representation, Standard I-7(e). 4 Under American Bar Association standards, an

effective counsel should "explain developments in the case to the extent reasonably

necessary to permit the client to make informed decisions regarding

representation." ABA, Standards for Criminal Justice: Prosecution Function and

Defense Function, Standards 4-3.8(b), 4-5.1. 5

Association ("NYSDA"), Standards for Providing Constitutionally and Statutorily Mandated

Legal Representation in New York State (July 2004), http://www.nysda.org/html/defense_

services.html; ABA, Ten Principles of a Public Defense Delivery System (Feb. 2002),

http://www.abanet.org/legalservices/sclaid/defender/; National Legal Aid and Defender

Association ("NLADA"), Performance Guidelines for Criminal Defense Representation (1995),

http://www.nlada.org/Defender/DefenderStandards/Performance_Guidelines; ABA, ABA

Standards for Criminal Justice: Prosecution Function and Defense Function (3d ed. 1993),

http://www.abanet.org/crimjust/standards/; ABA, ABA Standards for Criminal Justice: Providing

Defense Services (3d ed. 1992), http://www.abanet.org/crimjustistandards/; NLADA, Guidelines

for Negotiating and Awarding Contracts for Criminal Defense Services (1984),

http ://www.nlada.org/Defender/DefenderStandards/Negotiating_And_Awarding ID Contracts.

4 See also NLADA, Performance Guidelines for Criminal Defense Representation,

Guideline 8.2 (stating that counsel should "be familiar with direct and collateral consequences of

the sentence and judgment"); NYSDA, Standards for Providing Constitutionally and Statutorily
Mandated Legal Representation in New York State, Standard VIII-A-7.

5 See also NYSBA, Standards for Providing Mandated Representation, Standard I-3 ("An

attorney must.., provide the client with the opportunity to make an intelligent and well-
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With respect to investigations, the ABA standards provide:

Defense counsel should conduct a prompt investigation
of the circumstances of the case and explore all avenues
leading to facts relevant to the merits of the case and the
penalty in the event of conviction. The investigation
should include efforts to secure information in the

possession of the prosecution and law enforcement
authorities. The duty to investigate exists regardless of
the accused's admissions or statements to defense

counsel of facts constituting guilt ....

ABA, Standards for Criminal Justice: Prosecution Function and Defense Function,

Standard 4-4.1 (a). 6 According to New York state Bar Association standards, an

effective attorney's preparation for trial entails:

(i) developing a legal and factual strategy, using

whatever investigative and forensic resources are

appropriate; (ii) preparing for cross examination of the

People's witnesses and direct examination of defense

witnesses; (iii) developing a foundation for the

introduction of defense evidence; (iv) formulating an

opening statement; and (v) drafting requests for jury

instructions.

NYSBA, Standards for Providing Mandated Representation, Standard I-7(g). 7

informed decision in those instances when a decision is to be made by the client (i.e., whether to

plead guilty, whether to be tried by a jury or judge and whether to testify).").

6 See also NLADA, Performance Guidelines for Criminal Defense Representation,

Guideline 4.1 ; NLADA, Guidelines for Negotiating and Awarding Contracts for Criminal

Defense Services, Guideline III-9; NYSDA, Standards for Providing Constitutionally and

Statutoril¥ Mandated Legal Representation in New York State, Standard VIII-A-6; NYSBA,

Standards for Providing Mandated Representation, Standards H, I-7(b).
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Protection of a defendant's right to such effective representation is essential

if due process is to be provided throughout the proceeding.

C. The Right to Counsel Should Not Be

Limited to Those Defendants Who Have

Been Tried and Convicted.

As addressed above, neither this Court nor the Supreme Court of the United

States limits the right to meaningful and effective assistance of counsel to

representation at a trial. Yet the Third Department's holding defines the right

solely by reference to post-conviction remedies and would, as a practical matter,

limit the ability to enforce the constitutional right to counsel to those actually

convicted of a crime. See Hurrell-Harring v. State, 66 A.D.3d 84, 86-88, 883

N.Y.S.2d 349, 351-52 (3d Dep't 2009). According to the Third Department:

As interpreted under both the U.S. and N.Y.

Constitutions, this guarantee has been found to be

synonymous with the right to the effective assistance of

counsel, and is violated not whenever there is a flaw or

"deficiency" in the quality of the legal representation

provided indigent criminal defendants, but when that

representation, taken as a whole, is so inadequate as to

undermine the proper functioning of the adversarial

process so that the trial cannot be relied on as having

produced a just result.

7 See also ABA, Standards for Criminal Justice: Prosecution Function and Defense

Function, Standards 4-7.2-4-7.8; NLADA, Performance Guidelines for Criminal Defense

Representation, Guidelines 7.1-7.7; NYSDA, Standards for Providin_ Constitutionally and

Statutorily Mandated Legal Representation in New York State, VIII-A-8.
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Id____.(citing Strickland, 466 U.S. at 686).

Contrary to the Appellate Division's holding, the United States Supreme

Court's decision in Strickland does not apply and was not intended to apply to

cases that do not seek to set aside criminal convictions, including actions such as

this, where Appellants seek to remedy systemic violations of constitutional rights

that indisputably result from inadequate government resources and funding.

Among other reasons, the policy considerations that underlie the application of a

heightened standard in post-conviction proceedings do not. apply where, as here,

the court is being asked not to upset a fact finder's determination of a defendant's

guilt in a particular case, but to address a chronic absence of sufficient resources.

Those policy considerations - such as an interest in finality and judicial economy,

proper deference to strategic choices of counsel, and the desire to encourage the

acceptance of assigned cases, see Strickland, 466U.S. at 689-93 -do not apply

where a plaintiff seeks prospective relief from systemic inadequacies, rather than

relief from a conviction in any particular case. See Wallace v. Kern, 392 F. Supp.

834,845-46 (E.D.N.Y. 1973), rev'd on other _rounds, 481 F.2d 621 (2d Cir. 1973)

("None of the reasons which support the imposition of strict standards in post-

conviction cases is applicable in the posture in which the question of adequate
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representation is presented here. The hesitancy to indulge in second-guessing

previously made decisions is not an obstacle."), s

In considering a similar challenge brought by court-appointed lawyers, the

Supreme Court, New York County, reasoned correctly:

New York is concerned as much with the integrity of the

judicial process as with the issue of guilt or innocence,

and therefore this court finds the more taxing two-prong

Strickland standard used to vacate criminal convictions

inappropriate in a civil action that seeks prospective

relief... Strickland's reliance on postconviction review

provides no guarantee that the indigent will receive

adequate assistance of counsel under the New York

Constitution in the context of this action. Accordingly,

because the right to effective assistance of counsel in

New York is much more than just the right to an

outcome, threatened injury is enough to satisfy the

prejudice element and obtain prospective injunctive relief

to prevent fiarther harm.

NYCLA v. State, 192 Misc. 2d 424, 431,745 N.Y.S.2d 376,384 (Sup. Ct. N.Y.

Cty. 2002); see also NYCLA v. State, 294 A.D.2d 69, 73-74, 742 N.Y.S.2d 16, 19-

20 (1st Dep't 2002) (holding that cause of action is justiciable, even absent

allegations of specific past violations, where facts demonstrate a prospective denial

8 Even in the context of post-conviction remedies, this Court has rejected strict adherence

to Strickland's two-part test, instead adopting a less onerous prejudice inquiry that focuses on

"the fairness of the process as a whole." See People v. Caban, 5 N.Y.3d 143,155-56 (2005)

(internal citations omitted); People v. Stultz, 2 N.Y.3d 277, 283-84 & n.12 (2004). The Third

Department's reliance on Strickland thus interprets this State's constitutional protections more

narrowly than this Court has defined them previously.
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of the right to counsel); Duncan v. State, 284 Mich. App. 246, 305-10, 774 N.W.2d

89, 125-28 (Ct. App. 2009) (holding that the Strickland standard does not apply in

a civil action where indigent defendants seek prospective relief for alleged

systemic deficiencies); White v. Martz, No. CDV-2002-133, 2002 WL 34377577,

at *7-8 (Mont. 1st Jud. Dist. Ct. July 25,.2002) (same).

POINT II.

A JUDICIAL REMEDY IS NECESSARY AND APPROPRIATE WHERE

INEFFECTIVE ASSISTANCE OF COUNSEL IS SYSTEMIC

Notwithstanding Appellants' indisputably broad right to counsel, the Third

Department in its decision held that Appellants cannot seek judicial relief through

civil litigation when their constitutional rights are violated. Specifically, the Third

Department expressed the concern that a favorable result in this action could

disturb Appellants' underlying criminal proceedings. For the reasons articulated

by Appellants and other Amici in their briefs, Legal Aid submits that, despite such

concerns, criminal defend'ants like Appellants may rightfully seek prospective

relief to address the pervasive lack of resources.

Because the State must provide counsel for indigent defendants statewide, it

is also essential that representative parties - such as Appellants, bar associations,

or indigent defense providers - be able to seek judicial relief when the State fails to

provide appropriate funding and resources for indigent defense or otherwise fails to
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assure the right to counsel. The justiciability of an action challenging systemic

failures, including inadequate funding, is well founded: courts have long

recognized the need to review and redress unconstitutional action or inaction by

the political branches, and courts have the inherent authority to act when the

judicial process itself is impaired.

This Court should thus reaffirm that courts possess the power to adjudicate

such challenges. Even if, for some reason, this Court were to embrace the Third

Department's concern as to these particular Appellants, it is essential for this Court

to preserve the rights of other parties (including providers such as Legal Aid, who

have a direct role and interest in the indigent defense system) to seek a judicial

remedy for systemic failures that impair the constitutional rights of criminal

defendants.

A. Courts in a Growing Number of

Jurisdictions Have Recognized the Right

to Prospective Relief from Violations of

the Right to Counsel.

Earlier this decade, the First Department recognized that allegations of

deficiencies in the State's system of indigent defense states a cause of action for

prospective relief when there is a likelihood that criminal defendants will receive

ineffective assistance of counsel. NYCLA, 294 A.D.2d at 73-74, 742 N.Y.S.2d at

19-20 (affirming trial court's denial of State defendants' motion to dismiss); see
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also NYCLA v. State, 196 Misc. 2d 761,780 & n.12,763 N.Y.S.2d 397, 412 &

n. 12 (Sup. Ct. N.Y. Cty. 2003) (granting a permanent injunction and declaratory

relief in favor of the plaintiff, an association of lawyers). In so holding, the First

Department relied on prior decisions of this Court that recognized the justiciability

of actions such as this and the appropriateness of prospective relief. NYCLA, 294

A.D.2d at 73-74, 742 N.Y.S.2d at 19-20 (discussing Swinton v. Safir, 93 N.Y.2d

758 (1999); Klostermann v. Cuomo, 61 N.Y.2d 525 (1984); Bruno v. Codd, 47

N.Y.2d 582 (1979)). Quoting Klostermann, 61 N.Y.2d at 538, the First

Department reasoned that recognition of this cause of action was "particularly

appropriate since 'the primary purpose of declaratory judgments is to adjudicate

the parties' rights before a wrong actually occurs in the hope that later litigation

will be unnecessary.'" NYCLA, 294 A.D.2d at 74, 742 N.Y.S.2d at 20.

The NYCLA case is only one example. Other jurisdictions continue to

recognize causes of action based on a likelihood that criminal defendants will not

receive the required effective assistance of counsel. See, e._., Duncan, 284 Mich.

App. at 301-03,774 N.W.2d at 123-25(denying the state's motion to dismiss,

holding that a class of indigent plaintiffs sufficiently alleged grounds for

prospective relief, and reasoning that plaintiffs must show that "instances of

deficient performance and denial of counsel are widespread and systemic and that
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they are caused by weaknesses and problems in the court-appointed, indigent

defense systems"); Best v. Grant Ct,/., No. 04-2-00189-0 (Wash. Super. Ct. Kittitas

Cty. Oct. 14, 2005) (granting partial summary judgment for a class of indigent

plaintiffs seeking prospective relief from systemic deficiencies in the public

defense system); Lavallee v. Justices, 442 Mass. 228,238, 812 N.E.2d 895,905

(2004) ("Because the petitioners are seeking redress for the ongoing violation of

their fundamental constitutional right that affects the manner in which the criminal

case .against them will be prosecuted and defended, it is enough that they have

shown a violation of that right that may likely result in irremediable harm if not

corrected."); White, 2002 WL 34377577, at *7 (denying state defendants' motion

to dismiss and reasoning that "[i]n a suit for prospective relief the plaintiff's

burden is to show the likelihood of substantial and immediate irreparable injury,

and the inadequacy of remedies at law" (internal citations and quotations omitted));

State v. Quitman Cty., 807 So. 2d 401,410 (Miss. 2001) (recognizing a cause of

action.for prospective relief based on the failure of the existing system to provide

indigent defendants with the tools of an adequate defense); Rivera v. Rowland, No.

CV 95-0545629S, 1996 WL 636475, at *5 (Conn. Super. Ct. Oct. 23, 1996)

(denying state defendants' motion to dismiss and holding that "plaintiffs do not

necessarily need to allege that they have already suffered harm as they would be
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required to do in other types of cases,but rather that they are at imminent risk of

harm if the court does not grant the relief requested").9

While there are a few exceptions, see Platt v. State, 664 N.E.2d 357, 362

(Ind. Ct. App. 1996), the balance of jurisdictions that have addressed this issue

over the past two decades have recognized a cause of action based on prospective

ineffective assistance of counsel.

Where systemic deficiencies exist, moreover, courts permit various

representative parties to seek prospective relief. For instance, courts have

permitted classes of indigent defendants, like Appellants, to bring actions seeking

prospective relief. See, e.g:, Best v. Grant Cty., No. 04-2-0018%0 (Wash. Super.

9 Many of these cases have not been reviewed by the highest court of the respective state.

This is often the case because favorable lower court rulings have spurred the desired reform.

_, Press Release, NYCLA Settles Lawsuit Against N.Y. State and City Challenging

Constitutionality of Compensation Rates for Assigned Counsel (Nov. 12, 2003),

http://www.nycla.org/siteFiles/Publications/Publications 116 0.pdf (describing settlement and

legislative reform); White v. Martz, No. CDV-2002-133, 2006 Mont. Dist. LEXIS 136, *2

(Mont. 1st Jud. Dist. Ct. Jan. 25, 2006) (noting the enactment of the Montana Public Defender

Act); Settlement Agreement, Best v. Grant Cry.., No. 04-2-00189-0 (Wash. Super. Ct. Kittitas

Cty. Nov. 2, 2005) (noting reforms such as increased training and supervision, reduced

caseloads, and formal monitoring); Notice of Settlement, Rivera v. Rowland_, No. CV 95-

0545629S (Coma. Super. Ct. July 2, 1999) (noting implemented reforms such as funding

increases, attorney caseload goals, increased compensation rates, and revised training programs);

Settlement Agreement, Doyle v. Allegheny Cty. Salary Bd., No. 96-13606 (Pa. Ct. Common

Pleas Allegheny Cty. May 15, 1998) (increasing the number of attorneys, supervisors, and

support staff; requiring the development of practice standards; requiring increased supervision,

monitoring, evaluation, and training; and increasing funding). Therefore, any absence of rulings

from the highest court of a given jurisdiction does not signal a lack of acceptance of this cause of

action; rather, it underscores the practical reality that indigent defendants and their attorneys are

concerned with quickly implementing changes that will improve the provision of public defense.
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Ct. Kittitas Cty. Oct. 14, 2005) (granting partial summary judgment for a class of

indigent plaintiffs); White, 2002 WL 34377577 (denying state defendants' motion

to dismiss complaint brought by class of indigent defendants). Courts also

consistently permit defense providers and other organizations to bring such suits on

behalf of their clients in order to correct deficiencies in the criminal justice system.

SeeNYCLA, 294 A.D.2d at 75-76, 742 N.Y.S.2d at 21-22 (permitting a bar

association to challenge the rates paid to assigned counsel in an effort to remedy

systemic violations of the constitutional right to counsel of indigent defendants);

Lavallee, 442 Mass. at 241,812 N.E.2d at 907 (permitting the Committee for

Public Counsel Services to bring suit for systemic reform on behalf of indigent

criminal defendants and challenge level of funding for indigent defense services);

Quitman Cty., 807 So. 2d at 405 (holding that the county had standing to sue the

state for failure to provide funding on behalf of indigent defendants); Ind. Prot. &

Advocacy Servs. Comm'n v. Comm'r, 642 F. Supp. 2d. 872, 876-78 (S.D. Ind.

2009) (permitting protection and advocacy organization to challenge executive

agency's practice of isolating and failing to provide sufficient treatment programs

for mentally ill prisoners) (citing Oregon Advocacy Ctr. v. Mink, 322 F.3d 1101,

1109-11 (9th Cir. 2003)).
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B. It Is a Court's Rightful Role To

Adjudicate Disputes Involving State

Action That Impairs a Constitutional

Right.

Recognition of the entitlement to seek relief in these circumstances is also

consistent with the historic role of this Court. The Judiciary has a critical role to

ensure that the constitutional rights of citizens are protected from state action or

inaction. For over two centuries, it has been settled that "every right, when

withheld, must have a remedy, and every injury its proper redress." Marburv v.

Madison, 5 U.S. (1 Cranch) 137, 147 (1803). It is squarely within the province of

the courts to adjudicate claims that the State has failed to perform its constitutional

obligation, to the detriment of individuals' constitutional rights. See Marburg, 5

U.S. (1 Cranch) at 166 ("[W]here a specific duty is assigned by law, and individual

rights depend upon the performance of that duty, it seems.., clear that the

individual who considers himself injured, has a right to resort to the laws of his

country for a remedy.").

Despite these principles which are so firmly engrained in this country's

jurisprudence, the State asks this Court to leave Appellants with no remedy for the

violation of their constitutional rights and to divorce itself from its rightful role.

As the Michigan Court of Appeals wisely reasoned in rejecting similar arguments:
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We cannot accept the proposition that the constitutional

rights of our citizens, even those accused of crimes and

too poor to afford counsel, are not deserving and worthy

of any protection by the judiciary in a situation where the

executive and legislative branches fail to comply with
constitutional mandates and abdicate their constitutional

responsibilities, either intentionally or neglectfully ....

[I]f a chosen path taken by the executive and legislative

branches in an effort to satisfy their constitutional

obligations allegedly fails to meet minimum

constitutional requirements, the judiciary must examine

the allegations and adjudicate the dispute. The judiciary

by so intervening is not acting with a lack of judicial

modesty or in violation of the separation of powers; it is

acting in accordance with its constitutional obligations,
duties, and oaths of office.

Duncan, 284 Mich. App. at 255-56, 774 N.W.2d at 98 (citing Boumediene v. Bush,

553 U.S. ---, ---, 128 S. Ct. 2229, 2259 (2008); Marbury, 5 U.S. (1 Cranch) at 177-

80); see also Campaign for Fiscal Equity, Inc. v. State, 100 N.Y.2d 893,925

(2003) (Kaye, C.J.) ("We ate, of course, mindful ... of the responsibility.., to

defer to the Legislature in matters ofpolicymaking .... By the same token, in

plaintiffs' favor, it is the province of the Judicial branch to define, and safeguard,

rights provided by the New York State Constitution, and order redress for violation

of them."); Bd. of Educ., Levittown Union Free Sch. Dist. v. Nyquist, 57 N.Y.2d

27, 39 (1982) ("With full recognition and respect.., for the distribution of powers

•.. among the legislative, executive and judicial branches, it is nevertheless the

responsibility of the courts to adjudicate contentions that actions taken by the
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Legislature and the executive fail to conform to the mandates of the Constitutions

which constrain the activities of all three branches."). Moreover, "concerns about

costs and fiscal impact,.., and concerns about which governmental body or

bodies should operate an indigent defense system cannot be allowed to prevail over

constitutional compliance." Duncan, 284 Mich. App. at 256, 774 N.W.2d at 98;

see also Klostermann, 61 N.Y.2d at 536-37 ("Defendants contend that the

controversy is nonjusticiable because any adjudication in support of plaintiffs will

necessarily require the expenditure of funds and a concomitant allocation of

resources .... This defense is particularly unconvincing when uttered in response

to a claim that existing conditions violate an individual's constitutional rights.").

The courts' rightful role in remedying constitutional deficiencies is

particularly important where those deficiencies impair the very system over which

the judiciary presides. Courts are vested with the powers that are reasonably

necessary to perform their judicial functions. Such inherent powers include the

power to review state action or inaction that undermines the judiciary's ability to

function efficiently and effectively.

NYCLA action:

As articulated by Justice Suarez in the

The Court, as any court of competent jurisdiction, is

vested under the inherent powers doctrine with all

powers reasonably required to enable it to: perform

efficiently its judicial functions, to protect its dignity,
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independence, and integrity, and to make its lawful
actions effective. Accordingly, when legislative
appropriations prove insufficient and legislative inaction
obstructs, the judiciary's ability to function, the judiciary
has inherent authority to bring the deficient state statute
into compliance with the Constitution ....

192 Misc. 2d at 436-37,745 N.Y.S.2d at 388 (internal citations and quotations

omitted); see also NYCLA, 294 A.D.2d at 73,742 N.Y.S.2d at 19 ("[A]t the heart

of the present action is the demand that the court system ensure that its processes

do not cause systemic violations of constitutional guarantees. We therefore

conclude that the matter must be deemed justiciable."); Wehringer v. Branningan,

232 A.D.2d 206, 206-07, 647 N.Y.S.2d 770, 771 (lst Dep't 1996) (invoking

inherent powers of judiciary to dismiss claim that, the court concluded, wasted

judicial resources and flouted the court's integrity); McCoy v. Mayor of the City of

New York, 73 Misc. 2d 508, 509-11,342 N.Y.S.2d 83, 84-86 (Sup. Ct. N.Y. Cty.

1973) (invoking the inherent powers of the court to redress City's failure to

appropriate proper level of funds to the newly created Housing Part).

To deny a judicial remedy for the stark impairment of constitutional rights at

issue in this action, therefore, would divorce the courts from their rightful role as

arbiters of constitutional violations and require the courts to turn a blind eye to

systemic deficiencies that undermine the proper functioning of the judicial process.
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POINT III.

SYSTEMIC DEFICIENCIES IN A SYSTEM OF INDIGENT DEFENSE
CONSTRAIN THE ABILITY OF ASSIGNED COUNSEL TO SATISFY

THEIR PROFESSIONAL OBLIGATIONS TO CLIENTS

As more fully articulated by other Amici, deficiencies in the State's system

of indigent defense adversely affect not only indigent criminal defendants but also

the attorneys who represent them.

Specifically, the New York Rules of Professional Conduct require every

attorney to provide competent representation, and such representation "requires the

legal knowledge, skill, thoroughness and preparation reasonably necessary for the

representation." N.Y. Rules Prof'l Cond. (effective Apr. 1, 2009), R. 1.1(a). In

addition, Rule 1.3 states that a lawyer "shall act with reasonable diligence and

promptness in representing a client" and "shall not neglect a legal matter entrusted

to the lawyer." Id. R. 1.3(a)-(b). Notwithstanding these Court-endorsed mandates,

the state of indigent defense in New York - in particular the overwhelming

caseloads that many attorneys are forced to carry - all too often prevents attorneys

from fulfilling those professional obligations. Legal Aid's experience confirms

that with lower caseloads and more time to dedicate to each indigent case,

attorneys would prepare earlier and more thoroughly for court appearances,

hearings, and trials. Because they carry such heavy caseloads, however, defense
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attorneys in New York are constantly forced to prioritize those cases that involve

more serious charges or those with quickly approaching deadlines, which

necessarily works to the detriment of their other clients.

This Court should act to assure that such systemic conditions do not exist in

New York's system of justice.. The system cannot work as it should for all if

defense lawyers are required - as they are now - to engage in such triage on a daily

basis.
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CONCLUSION

Given the current pervasive crisis in funding for indigent defense in New

York State, it is imperative that this Court reaffirm that the right to effective

assistance of counsel applies throughout criminal proceedings and that these

Appellants and other interested organizations and parties retain their right to

challenge serious deficiencies in the State's system of justice. To deny the claims

of the Appellants, or similar claims by other interested organizations, would erect

an impenetrable barrier to judicial scrutiny of the State's failure to comply with its

constitutional obligation to provide effective assistance of counsel at every stage of

a criminal proceeding.

Dated: New York, New York

February 5, 2010

Steven Banks

Janet Sabel
THE LEGAL AID SOCIETY

199 Water Street

New York, NY 10038

(212) 577-3300

DAVIS POLK & WARDWELL LLP

Daniel F. Kolb

Daniel J. O'Neill

Jennifer Marcovitz

Lara Samet

450 Lexington Avenue
New York, New York 10017

(212) 450-4000

Attorneys for Amicus Curiae

the Legal Aid Society

35



Sent By: K±tt±tas County SUP±ngton ; 5o9 933 8223; 0ct-14-05 12:37PM; Page 2

Oel 14 2005

JOYGI_L,J_SRUB,CLr=P,K
mTtlT__UNI_,WA6HI_IOI_

SUPERIOR COURT OF WASHINGTON FOR KITrITAS COUNTY

JEFFREY BEST, DANIEL CAMPOS and )

GARY DALE HUTT, on behalf of )

themselves and all other_ similarly )

situated and GR_GG HANSEN, )

Plaintiffs,

%rs.

GRANT COUNTY, a Washington County,

Defendant.

No. 04 2 00189 0

MEMORANDUM DECISION

INTRODUCTION

On September 30, 2005 the parties argued cross-motions for summary judgment, more

fully described herebelow, The court thereafter took the matter under advisement to consider the

arguments of the parties and review the supporting materials.

DISCUSSION

1. Background. On August 26, 2004 by memorandum decision this court granted

• e plai_tiffs' motion to certify this 1/tigation as a class action against Grtmt County in the quest

to seek injunctive and declaratory relief to protect the constitutional fight of effective assistance

of counsel of all present and future indigent criminal defendants in Grant County. On September

13, 2004 the court signed the order granting for class certification. Since that time the parties

MEMORANDUM DECISION - 1
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have been engaged in very extensive and contel_fious discov_y requiring several court heariaags

and producing probably the largest, most voluminous I court file in the history of the Kittitas ,

County Superior Court.

The plaintifl_ seek partial summary judgments regarding the Grant County public

defender system status, both before the t_ling date of this lawsuit of April 4, 2004 and with

regard to the system since the date of filing. They contend them is no issue of material fact and

that they are entitled as a matter of law to a declaration by this court that the Grant Cotmty public

defender system, both before and 'd'1er the filing of this lawsuit resulted in the rendering of

ineffective assistance of counsel for indigent defen_nts. The defendants counter the plaintiffs'

motions with their own motion for summary judgment of dismissal essentially contending the

pro-filing facts surrounding the Grant County public defender system are irrelevant and that there

is no evidence under the present new 2005 contract to show there has been a denial of effective

assistance of counsel or that there in evidence to suggest a well-grounded fear of immediate harm

under the 2005 contracts, thereby providing no basis to establish that Grant County's current

public defender system is resulting or will result in actual or substantial injury to the plaintiffs'

right to effective assistance of counsel,

2. Law of Summary Judgment. The purpose of a summary judgment is to avoid a

useless trial. However, a trial is required and summary judgment must be denied whenever there

are genuine issues of material fact. CR 56(e); ]acobs_ y., State, 89 Wn.2d 104 (1977), Material

thets are those facts upon which the outcome of Iitigafion depends, either in whole or in part.

Harrisv. Ski Park Farms, 120 Wn.2d 727, 729 (1993). /n a suntan'y judgment the burden is

always on the moving party regm'dle_ of where the burden would lie in the trial of the matter.

Peninsula Truck Lines, In.e.v. Tooker, 63 Wn.2d 724 (1961). ]n ruling on a motion for summary

judgment the court must consider all of the evidence and all reasonab/e inferences from the

evidence in favor of the non-moving party. CR 56(e); Qhler % Tacoma Gmaeral Ho_tal, 92

Wn,2d 507 (1979). Summary judgment should begranted only if there is no genuine issue of

material fact or if reasonable minds can reach but one conclusion on that issue based on the

evidence construed in a light most favorable to the non-moving party. White y; Statv, 131

Wn.2d 1,9 (1997); Wv_therbee v. Crm.._Lafson,64 Wn.App. 128 (1992).

Boxes.
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3. Law Regard_in_ Declaratory ,Tud_ments and _iunetive Relief. Tiffs action is for

injunctive and declaratory relief. A party seeking an injunction must show a clear, legal or

equitable fight, a well-grounded fear of invasion of their right, and actual substantial injury if the

acts complained of are permitted to continue, In exercising its equitable power, the court should

balance the relative interests of the parties and of the public, if appropriate. Tyler Pipe Industrie.s

v. Department of Reve.nue, 96 Wn.2d 785,792 (1982); Port of Seattle v. International

Longshoremen's and Warehousemen's Union, 52 Wn.2d 317, 319 (1958); ..Isthmian S.S.

Coml_anv v. National Marine Engineer's Beneficial Association, 41 Wn.2d 106 (1952).

Declaratory relief is appropriate if there is either an issue of major public importance or a

judieiable controversy. Nollette v. Christiansun, 115 Wn.2d 594, 598 (1990); Superior A_halt

v. Labgr and Ind_tries, 121 Wn.App. 601,606 (2004).

4. Decision. Here, the plaintiffs allege the class members face a well-grounded fear

their rights to effective assistance of counsel will be violated, to their profound injury. First,

there is no dispute that the class members have a clear, legal and equitable fight to effective

assi_ance of counsel. Article 1, Section 22 of the Washington State Constitution; Sixth

Amended to the United States Constitution; State v. Long, 104 Wn.2d 285, 288 (1985). A right

to effective assistance of counsel is inherent in the guarantee of counsel and is essential to _ fair

trial. Btrickland v, Washington, 466 U,S. 668, 685 (1984), The real issue presented is whether

the class plaintiffs had and have a well-grounded fear of immediate invasion of their right to

effe_ve assistance of oounsei.

It is ttndisputcd that prior to this litigation being filed ill April 2004, the caseloads of the

Grant County Public Defenders 'w_re excessively high and exceeded any advisory guideline for

caseload limits, it is also undisputed that Grant County did not provide meaningful supervision

over the public defender system and that the Grant County Prosecutor's Office interfered with

the ability of the public defenders to seek funds for retaining investigators and/or expert

witnesses independent of the remuneration provided by contract for the public defenders. In fact,

essentially all of the statement of facts outlined in plaflatiffs' motion for partial summary

judgment in paragraph II are uncontested. Moreover, regardless of whether one is of the opinion

that the facts point to ineffective assistance of counsel and a weU-grounded fear of continued

invasion of that right or whether they simply point to a "terrible" public defense system is not the

point on the request for injunctive relief. Evidence of past practices is certainly relevant and
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admissible where there exists a possibili_ that th_ practices will continue and/or occur again.

Braam eg. tel. v. Sta_, 150 Wn.2d 689, 708, 7091(2003 ). The systemic deficiencies ofthepre-

filing public defense system in Grant County certainly created an atmosphere in which the class

plaintiffs developed a well-grounded fear ofimr_ediate hlvasion of their respective rights to

effective assistance of counsel and is evidence of an ongoing concern. The court shouid grant

the class plaintiffs' motion for partial summary j_dlg-acnt on the pre-tiling period but only as

outlined above.

With respect to post+filin'g motion for partial summary judgment, the court makes similar

observations. What the county did subsequent to the tiling in hiring attorneys aider April 4, 2004

and under the present 2005 contract is uncontested. Determining from that evidence as a matter

of law, however, that the class plainti_ are receiving ineffective assistance of counsel and will

continue to do so and that the court should just focus on the remedies is beyond what this co'art is

willmg to do at this time. The court will grant the plaintiffs' motion for partial summary

judgment regarding the Grant County public defense system alter April 4! 2004 to the extent that

the Ihcts allow the court to conclude the atmosphere in which the class plaintiffs are behlg

represented still crates a well-grounded fear of immediate invasion of the right to effective

assistance of counsel.

The court by granting "partially" the class plaintiffs' motions for partial summary

judgment is not ruling in favor of the class plaintiffs on their request for deelaratory judgment

that as a matter of law the Gnmt County Public Defender system deprives class plaintiffs of

effective assistance of counsel. Creating an atmosphere in whicb there exists a well-grounded

fear of immediate invasion of the right to effect{re assistance of counsel is not, at lea_qt in the

court's mind, the same as owning a public defense system which in fact denies class plain_ of

the effective assistance of counsel.

Having determined the plaintiffs' motions for partial summary judgment should be

'_partially" granted at this time, before the eottrtladdresses the defendant's motion, allow the

court to advance the premise that it views the f_cts as to fae actions of_e county both before and

after April 4, 2004 as being virttml]y uncontested; that the Grant County public defender system

prior to April 4, 2004 suffered _om systemic deficiencies ,nd contLaues to suffer from problems

after this action was filed; and that efforts with the 2005 contract have improved somewhat the

conditions that existed prior to the in_tution of the lawsuit. The interrelationship of Crrant
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County Resolution No. 97-29-CC, the Washington DeJender Association Standards for Public

Defens e Services and the ABA Ten Principles of _ Public Defense Delivery Sy._'tem should form

the basis for the court to determine how to elimil_ate that fear and prevent substantial harm from
, i

manifesting in actual ineffective assistance of coUnsel to the class defendants. Since the

guide/ines above referenced are advisory there isl room to d_cise a Chevrolet system as opposed

to a Cadillac system to meet the eonstittztional o_ligation to provide effective assistance of

counsel. The focus of the trial should be on devising that system.

Turning now to the defendant's motion for summary judgment, this court denies the

same. The court does not believe the Stricklan_d _test of S_ickland v W_tshinL, ton, _ is the

appropriate test to apply to determine whether _e Grant County public defender system creates

an atmosphere in which there exists a well-grolmded fear of immediate invasion of the right of

effective assistance of counsel as an institution. !Certainly on a ease by cage basis post-

conviction relief complaining of ineffective assistance of counsel must apply the Slrickl_dd test.

Here, however, complaint of the class is the ultimate systemic failure of the system and only

prospect of relief is being sought to fix the system: As such, class plaintiffs do not have to

demonstrate individual prejudice. 2

CONCLUSION

Based on the foregoing, please present appropriate Orders to reflect the court's decision _.

DATED; Q_tober 14, 2005

' See Locker v. HarriS, 860 F.2d 1012, 1017 (l 1ta Cir. 1988), certl dealt'd, 495 U.S. 957, L.Ed. 2d 744, 110 S.Ct.

2562 (1990). See also Kennev A. ex. tel. Winn v, Perdu¢, 357 F.2d 1353_ 1362 (N.D.Ga. 2005); see _i(;:holson v,
_, 203 F.$upp. 2d 155, 240 (E.D.N.Y. 2002). (With respect to the declamtury judgnw, nt espeet of thiD_tmc,
however, see the court's discu_;sion above).
3Please heed the court's observa:don that many of the fa_1_ are tme_ntested. In effort to streamline the presentation

during thai would certainly be aptrmoiated, eves to the point of developing t__tipulation that would obviate the need
for _vimessss to be r&tulred to testify to give the unecratested Acts,

MEMORANDUM DECISION - 5
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THE HONORABLE MICHAEL COOPER

SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR K1TTITAS COUNTY

JEFFREY BEST, DANIEL CAMPOS, and

GARY DALE HUTT, on behalf of

themselves and all others similarly situated;

and GREG HANSEN,

Plaintiffs,

Vo

GRANT COUNTY, a Washington county,

Defendant.

NO. 04-2-00189-0

SETTLEMENT AGREEMENT

This Settlement Agreement ("Agreement") is hereby entered into by and between

plaintiffs Jeffrey Best, Daniel Campos, Gary Dale Hurt and Greg Hamen, for themselves

and for the plaintiffclass certified by the Court in this action (collectively, "Plaintiffs"), and

defendant Grant County (collectively with Plaintiffs, the "Parties") as of October 31, 2005.

SETTLEMENT AGREEMENT- 1

[25610-0031-000000/S¢l_lc-mmat Agrc't_cnt 110205 Sign_ Final (2)]

Peridns Coie u.r
1201 Third Avenue, Suite 4800

Seattle,washington 98101-3099
Phone: (206) 359-8000

Fax: (206) 359-9000
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RECITALS

1. Plaintiffs Best, Campos, Hutt and Hansen filed a complaint on April 4, 2004

seeking injunctive and declaratory relief to remedy alleged deficiencies in Grant County's

public defense system.

2. Grant County denied and continues to deny that there were any deficiencies

in its public defense system.

3. The Court entered an order on September 13, 2004 certifying a plaintiff class

consisting of"[a]ll indigent persons who have or will have erirninal felony cases pending in

Grant County Superior Court, who are appointed an attorney, and who have not entered into

a plea agreement or been convicted."

4. The Court issued a Memorandum Decision on October 14, 2005, in which the

Court denied the County's motion for summary judgment, granted in part the plaintiffs' two

motions for partial summary judgment, found that class members have a weU-grounded fear

of immediate invasion of their fights to effective assistance of counsel, did not rule on

whether the Grant County l_ublie defense system actually deprives class members of

effective assistance of counsel, and ruled that the trial should focus on devising a public

defense system that protects class members' rights. A copy of the Memorandum Decision is

attached hereto as Appendix A.

5. The Parties believe that settlement of this lawsuit is in the best interests of all

parties.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual obligations and agreements

contained herein, and for good and valuable consideration, the receipt of which is hereby

acknowledged, the Parties agree as follows:
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I. DEFINITIONS

For the purposesof,this agreement, the following definitions shall apply:

A. "Public defense system" means any system or program under which Grant

County provides, has provided or is obligated to provide for the criminal defense of any

indigent person charged with a felony in Grant County Superior Court.

B. "Public defender" means any attorney who is hired by or contracts with Grant

County to represent indigent persons charged with felony crimes in Grant Count/Superior

Court,

C. "WSBA-Endorsed Standards" means the standards developed by the

Washington Defender Association, adopted by the Washington State Bar Association and

endorsed by the Washington Legislature, see RCW 10.101.030, and attached as Appendix B

to this Agreement.

D. The "Monitor" is the individual selected under Section III of this Agreement.

E. The "Effective Date" of this Agreement shall be the date on which the Court

enters an order approving the settlementpursuant to CR 23.

IIg THE PUBLIC DEFENSE SYSTEM

A. Commitment to Provide Effective Assistance of Counsel

Grant County agrees to maintain and operate a public defense system that provides

effective assistance of counsel to all indigent persons charged with felony crimes in Grant

County.

B. Supervising Attorney

1. Grant County shall contract with or hire a full-time Supervising Attorney.

The Supervising Attorney shall supervise the public defense system on behalf of Grant

County. The Supervising Attorney's duties shall include but not be limited to: selecting
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public defenders; drafting and negotiating contracts with public defenders; establishing

policies and procedures for public defense; assigning felony cases to public defenders in

accordance with this Agreement; supervising, training and mentoring public defenders;

preparing reports concerning the public defense system; reviewing and tracking caseloads;

establishing performance guidelines; responding to client complaints; ensuring that public

defenders provide effective assistance of counsel; and providing information to the Monitor,

to the Board of County Commissioners and (if needed) to the Grant County Superior Court.

The Supervising Attorney shall not maintain his or her own caseload, except to actas co-

counsel to other public defenders in accordance with this Agreement. The Supervising

Attorney shall not engage in any private practice..

2, The Supervising Attorney shall have experience in public defense, shall be

qualified to handle Class A; felonies within the meaning of the WSBA-Endorsed Standards

and shall be qualified to fulfillthe duties set forth herein. G-rant County shall contract with

or hire Alan White as the Supervising Attorney in 2006, with the understanding that he may

require training and will require supervision and mentoring by the Monitor, in order to

adequately carry out his supervisory duties. The compensation paid to the Supervising

Attomey shall be not less than the compensation paid to Alan White in 2005, adjusted for

cost of living increases as approved by the Board of County commissioners equally for all

represented and unrepresented employees. If in the future Grant County opts for an in-house

public defense system, the compensation and benefits paid to the Supervising Attorney shall

be comparable to those of the Grant County Prosecuting Attorney.

3, The Monito_ will oversee and assess the Supervising Attorney's performance

and may conduct or recommend training on supervising a public defense system. The

Monitor may recommend the Supervising Attorney's termination if the Monitor determines

SETTLEMENT AGREEMENT - 4
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that the Supervising Attorney lacks the skills, ability or other attributes necessary to

supervise the public defensesystem. If for any reason Alan White's role as Supervising

Attorney ceases, the County shall promptly contract with or hire a replacement Supervising

Attorney. The Monitor must approve any such replaeement in writing.

4. The Supervising Attorney must establish a complaint system that affords and

informs all indigent criminal defendants of the fight to make complaints regarding the

quality of their public defense. This system must include a toll-free telephone line with a

message system in English and Spanish. All complaints shall be promptly logged and

investigated and be provided to the Monitor for review. Priority complaints shall include,

failure to meet and interview defendants promptly;

failure to ful_,y inform clients at atl stages of the defense; and

c. failure to investigate cases.

C, Training and Qnalifications of Public Defenders

• 1. Grant Cotmty shall hire or contract with enough full-time public defenders to

handle all felony case assignments in accordance with the caseload limitations set forth in

the following Section D of this Agreement. Notwithstanding the foregoing, Grant County

may eonlract with or hire up to two (2) part-time public defenders with prior approval of the

Monitor.

2. All public defenders must satisfy the NLADA Performance Guidelines for

Criminal Defense Representation, attached as Appendix C to this Agreement.

3. No public defender may be assigned to handle a case that he or she is not

qualified to handle according to the WSBA-Endorsed Standards. Notwithstanding the

foregoing, with the approval of both the Supervising Attorney and the Monitor, a public

but not be limited to:

a.

b.
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defender may be assigned up to five (5) cases each year for which he or she lacks the

requisite qualifications under the WSBA-Endorsed Standards, provided that: (a) no lawyer

with less than two (2) years of felony prosecution or defense experienc_ may be assigned a

Class A felony or persistent offender case under any Circumstance; (b) the Supervising

Attorney must co-counsel with the publicdefender on allaspectsofthe case;and (c)the

assignment of such a case must receiveadvance writtenapproval from the Monitor. Under

no cimumstances willa publicdefender be assigned a death penalty case unless the public

defender meets the minimum professionalqualificationstandardsof the WSBA-Endorsed

Standards.

4. Untilqualifiedunder the WSBA-Endorsed Standards,JeffreyGoldstein and

ElizabethVasiliadesmay only be assigned up to 130 Class C felony case equivalentseach,

provided thatthe Monitor approves the case assignments or the assignments conform to

guidelinesestablishedby the Monitor. Under no circumstances may Mr. O01dstein or Ms.

Vasiliadesbe assigned a Class B, Class A or persistentoffender felony unless qualifiedto

handle the case according tothe WSBA-Endorsed Standards.

5. The County shallinno event hireor otherwise conbact with the persons

listedon ExhibitA (which istobe filedunder seal)toprovide indig_t defense services.

The County agreesto prohibitallpublic defenders from bh_g the persons listedon Exhibit

A or to in any way employ them in connection with any matter related to the public defense

system.

6. The public defense system and each public defender shall satisfy the NLADA

Defender Training and Development Standards, attached to this Agreement as Appendix D,

except where inconsistent with this Agreemc_nt or determined to be not applicable by the
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Supervising Attorney and the Monitor. The Supervising Attorney shall be responsible for

ensuring that training requirements are satisfied.

D. Caseloads of Public Defenders

1. Each public defender's caseload shall in no event exceed 150 case equivalents

per year. The County shall prohibit full-time public defenders from engaging in private

practice, provided however, that a full-time public defender may maintain a limited private

practice not to exceed 120 hours per year, provided that (i) the private practice does not

interfere with the performance of his or her duties, (ii) there is a reduction of 10 ease

equivalents in the public defender's maximum caseload limit, and (iii) the private practice is

approved in advance by both the Supervising Attorney and the Monitor.

2. Case equivalents shall be calculated as follows:

Type of Case Case equivalent

Material witness 1/3 case equivalent

Probation violation 1/3 case equivalent

Contempt 1 ease equivalent

First or second degree murder .

Extraordinary cases

All felony eases not

enumerated above

2 case equivalents

1 case equivalent for each 15 hours

spent on case

1 case equivalent

3. The following cases will be considered "extraordinary cases" for the purposes

of determining case equivalents:

a. Persistent offender cases;

b. Fraud cases that have over five (5) counts or where the total alleged

loss exceeds $250,000;

c. Aggravated murder cases with or without a death notice; and
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d. Any other ease determined by the Supervising Attorney, subject to

review by the Monitor, to be extraordinary in light of the amount and complexity of

the evidence, complexity of the legal issues, number of defendants, length of trial, or

similar factors.

E. Compensation and Payment for Services Other than an Attorney

1. Compensation. Each full-time public defender's yearly compensation may

vary according to his or her experience and qualifications, as long as the average yearly

compensation for all public defenders is at least $97,500 in 2006. The Supervising

Attorney's compensation shall not be included in calculating the average yearly

compensation for public defenders. Part-time public defenders will receive no less than

$650 per case equivalent in compensation. In addition to the yearly compensation, Grant

County shall pay each public defender $350 per diem for each day (or portion thereof) in

trial. The yearly compensation and per diem amount will be adjusted for cost of living

increases as approved by the Board of County Commissioners equally for all represented

and unrepresented employees during the period of the Agreement. If at any time during the

term of this Agreement Grant County creates an in-house public defense system, public

defenders under that system must receive compensation and benefits e0mparable to their

counterparts at the Grant County Prosecuting Attorney's Office.

2. Investigators: Grant County shall provide funds for one (1) full-time

investigator for every four (4) full-time public defenders. Investigators shall be paid by the

County from funds separate from those that pay public defender compensation. The County

shall pay for additional investigators as needed to: (a) avoid conflicts of interest on the part

of any full-time investigator contracted xvith or hired by the County; and Co) ensure that a

ratio of one (1) full-time investigator for every four (4) full-time public defenders is
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maintained. (Thus, for example, if the County contracts with or hires six (6) fall-time public

defenders, then the County must provide the services of one full-time investigator plus

another 20 hours per week, on average, of investigative services from other sources.) Each

public defender shall have the authority to retain an investigator with approval of the

Supervising Attorney and shall not be required to seek court approval of the retention of an

investigator. Before the County or a public defender may contract with or hire any

investigator, the Monitor shall review the investigator's experience and qualifications and

determine that the contracting or hiring of the investigator for felony defense investigations

is appropriate. In determining the qualifications of the investigator, the Monitor shall take

into consideration his or her ability to speak Spanish.

3. Ex___.£_. Grant County shall pay reasonable compensation for expert

witnesses necessary for the defense of indigent defendants, including investigation,

preparation and trial era ease. Expert witness fees shall be allocated from funds separate

from those provided for public defender compensation and the County will not limit such

funds in any way, The budget for expert witness fees shall have no impact on selection or

contracting or hiring of experts. Public defenders shall obtain funds for expert witness fees

by exparte motion to the Grant County Superior Court. Motions for payment of experts

shall be filed with the Grant County Superior Court under seal. Public defenders shall be

free to retain experts of their choosing and the County shall in no event publish a list ofpre-

approved experts. Under no circumstances may members of the Grant CounV/Prosecuting

Attorney's Of:rice be given access to motions for the appointment of experts or to invoices

submitted by experts to the County for payment. Public defenders may redact billing entries

(other than an indication of the hours spent and rate charged) from expert invoices for

purposes of submitting them for payment by the County.
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4. Administrative Support. Each public defender shall maintain a minimum of

¼-time secretarial/paralegal support unless and until the Monitor concludes that a given

public defender does not require such administrative support. Each public defender shall

maintain appropriate documentation of that public defender's arrangements for staff support

and shall provide copies of that documentation to the Supervising Attorney. Each public

defender will maintain a bilingual (Engiish-Spanish) telephone and message system or other

comparable system that allows incarcerated clients and other clients to leave messages.

5. Translation Services. C-rant County shall provide funds for court,certified

translators to interpret for public defenders at the Grant County Jail and at other locations at

all times when public defenders need access to interpreter services. Interpreters shall be

paid l_y Grant County from funds separate from those that pay public defender

compensation. No public defender shall use jail trustees to provide translation services

under any circumstances. Public defenders shall use _anslation services provided at County

expense. Whenever possible, public defenders shall use translation services other than those

provided by the translator for the Grant County Superior Court.

6. Initial Appe/_rances. Grant County shall provide representation at initial

appearances for all indigent defendants and shall provide representation at all other critical

stages of felony criminal prosecutions.

F. Conflicts of Interest

I. The Supervising ARomey and each public defender shall design and

implement a conflicts-check system and procedure. This conflict-cheek system and

procedure must be approved by the Monitor.

2. The County will maintain a Bst of attorneys who satisfy the WSBA-Endorsed

Standards, who are approved by the Monitor, and who have agreed to represent indigent
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defendants in the event that all full-time public defenders have conflicts ("Conflicts

Counsel"). In no event may any person listed on Exhibit A serve as Conflicts Counsel.

3. When the Supervising Attorney determines that no full-time public defender

can handle the defense of a case due to a conflict of interest, he or she will assign that ease

to Conflicts Counsel and immediately report the assignment to the Monitor. The Monitor

may reject the assignment of any ease to Conflicts Counsel if he or she believes that

assignment is inappropriate.

4. Grant County shall compensate Conflicts Counsel a minimum of $650 per

case equivalent plus $350 per diem for each day (or portion thereof) in trial, but is free to

provide greater compensation as negotiated with Conflicts Counsel.

G. Involvement of the Prosecuting Attorney's Office

The Grant County Prosecuting Attorney's Office, or any other Prosecuting Attorney's

Office, shall not have any involvement in any issue relating to the public defense system.

This includes, but is not limited to: establishing, designing, operating or structuring the

public defense system; drafting or negotiating of public defense contracts; drafting

resolutions, guidelines, procedures or other documents concerning public defense; selecting,

managing, overseeing, disciplining, or terminating public defenders; evaluating or assessing

potential or actual public defenders; evaluating or commenting upon requests for payment or

for the incurring of costs by public defenders; and determining compensation for public

defenders.

H, WSBA-Endorsed Standards

Except as expressly set forth in this Agreement, the Grant County public defense

system and its public defenders shall comply at all times with the WSBA-Endorsed

Standards.
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Ill. MONITORING AND ENFORCEMENT

A. Monitor

1. Duties. The parties shall select a Monitor with experience in the field of

public defense in the manner set forth in paragraph 2 below, The Monitor shall have the

duty and authority to ensure that Grant County implements the terms of this Agreement. To

that end, the Monitor shill have the power and authority to receive and obtain information,

make recommendations and reports to the Court and tO resolve disputes among the parties

concerning this Agreement and concerning the operation ofthe public defense system

consistent with the terms of this Agreement. The Monitor's powers shall be limited to those

powers necessary to carry Out the Monitor's duties hereunder, and the Monitor shall not have

authority to oversee or monitor any operations of Grant County other than the public defense

system.

2. Selection. The Parties shall select the Monitor as follows:

a. Within fifteen (15) days after the Effective Date of this Agreement,

Plaintiffs will identify five (5) candidates for the position of Monitor and will so

notify the County. The candidates (i) shall not have served as an expert in this ease

for any party or as counsel for any party, (ii) shall not have represented any party or

counsel for any party in this case, (iii) shall not have worked for or been engaged by

any of Plaintiffs' counsel in connection with any other case seeking structural

challenges to a public defense system, and (iv) shall not be a current officer or

employee ofcotmsel :for any party iu this case. The County may strike any candidate

who does not meet these criteria, in which case the Plaintiffs shill promptly identify

a replacement candidate.
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b. Within 15 days of receiving notice pursuant to subparagraph (a),

Grant Countymay strike up to three (3) of the candidates for any mason or no

reason. In order to assist Grant County to determine whether to strike a candidate,

Grant County shall have the right to ask the candidate to provide a curriculum vitae

and to personally interview each candidate at Grant County's own expense,

c. Plaintiffs will promptly select one (I) candidate from the remaining

candidates.

d. The Monitor shall serve for the term of this Agreement. The Monitor

shall not be removed unless (i) the Monitor resigns, (ii) the parties stipulate and

agree in writing that the Monitor should be removed, or (iii) the Court determines

that the Monitor engaged in fraudulent or dishonest conduct with respect to the

Monitor's duties hereunder. In the event that the Monitor resigns or is otherwise

removed under this paragraph before the expiration of the term of this Agreement,

the parties shall select a new Monitor using the same procedure as set forth herein,

provided, however that Plaintiffs will have 30 days from notice of the resignation or

removal of the Monitor to identify five (5) replacement candidates and to so notify

the County.

3. Pa_ent. Grant Countyshall pay the Monitor's reasonable fees and actual

expenses, including access to translation services. Fees shall be charged at the Monitor's

usual and customary rates. Grant County's obligation to pay the Monitor shall not be subject

to any limit or cap. Nothing in this section precludes the County from requesting an

anticipated budget for future work.

4. Access to Information. The Monitor shall have access to all information in

the possession, custody, or control of Grant County, the Grant County Superior Court
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Clerk's records, the Supervising Attorney and all public defenders concerning the public

defense system (excluding privileged communications and protected work product),

including but not limited to access to all documents, reports and data concerning the public

defense system and the right to interview all persons with knowledge about the public

defense system. Grant County shall cooperate with the Monitor and shall promptly provide

information requested by the Monitor. Grant County shall require the Supervising Attorney

and public defenders to cooperate fully with the Monitor and promptly to provide all

information (excluding privileged communications and protected work product) requested

by the Monitor.

5. Monthly Reports by the County. Grant County (or the Supervising Attorney

on behalf of Grant County) shall submit monthly written reports to the Monitor and

Plaintiffs' counsel. Such reports shall include: (i) current data concerning the case

assignments and caseloads (including number and type of cases) of each public defender; (ii)

a summary of all complaints received by the Supervising Attorney or Grit County

concerning the public defense system or may representation provided by any public

defender; (iii) a representation by the Supervising Attorney that, to the best of his or her

knowledge, Grant County has complied, during the period covered by the report, with all of

its obligations under this Agreement; (iv) copies of all policies and procedures that have

been created for the purposes of complying with this Agreement or managing the public

defense system; and (v) such other information as the Monitor may request concerning the

public defense system.

6. Otmrterly Reports by the Monitor. The Monitor shall provide the Court,

Plaintiffs' counsel, and Grant County with quarterly reports r_garding the public defense

system and Grant County's implementation of this Agreement. Reports for the preceding
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three Calendar months shall be due April 15, July 15, September 15, and January 15 of each

year during the Term of this Agreement

7. Termination. The duties of the Monitor shall terminate at the end of the term

of this Agreement.

8. Chang._. The Monitor must approve any change to the form of the public

defense system not addressed in this Agreement, including but not limited to the

implementation of an in-house Or non-profit public defense office. No such change shall

relieve the County of its obligations under this Agreement, including but not limited to its

obligations to comply with the WSBA-Endorsed Standards, NLADA Performance

Guidelines for Criminal Defense Representation and the NLADA Defender Training and

Development Standards. All proposed changes must be submitted to the Monitor and

Plaimiffs' counsel at least 120 days prior to the enactment of the change.

B. Enforcement

1. Access to Information. Until the lawsuit is dismissed by the Court pursuant

to Section III.C. below, Grant County shall provide to Plaintiffs' counsel all documents

requested in writing within ten (lO) days of the request, which shall be copied to Grant

County's counsel. Plaintiffs' counsel may communicate directly with the Monitor, the

Supervising A_tomey, public defenders, public defense clients and counsel for Grant County

concerning any matter related to the public defense system or the performance of this

Agreement_

2. Informal Resolution. Any party may informally raise questions concerning

compliance with this Agreement with the Monitor. The Monitor shall attempt to informally

resolve any questions so raised,
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3. Submission of Formal Disputes to Monitor. In the event that a dispute

belween the Parties arises concerning the implementation or performance of this Agreement,

the public defense system or any amounts due pursuant to this Agreement, the Parties shall

submit the dispute, in writing, with a copy to other Parties and their counsel, in the first

instance to the Monitor, who shall rule on the dispute within 14 days. Either party may

respond in writing to the complaint and ask the Monitor to make formal findings of fact and

recommendations to resolve the question. Whenever requested to do so, the Monitor shall

make findings of fact and recommendations. If the Monitor does not rule on the dispute

within 14 days, either party may move the Court for appropriate relief.

4. Court Review. A party may seek Court review of any ruling or

recommendation by the Monitor within 30 days. The party challenging the ruling or

recommendation shall bear the burden of persuasion. Grant County shall pay all fees and

costs incurred by Plaintiffs' counsel in connection with any such review unless the Court

finds that Grant County is the substantially prevailing party with respect to the matter under

review.

C. Jurisdiction, Stay and Dismissal

I. Upon approval by the Kittitas County Superior Court, the Parties agree to a

stay of this litigation for the term of the Agreement, provided however, that the Kittitas

County Superior Court will retain jurisdiction over aU matters that relate to the performance

of this Agreement or for which a party seeks review under Section III.B.

2. Thirty (30) days before the conclusion of the term of the Agreement, the

Monitor shall determine whether the County has substantially performed the terms of the

Agreement and shall report the determination to the Court. If the Court finds that the

CounW has substantially complied with the Agreement, the Court shall dismiss the lawsuit
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with prejudice. If the Court does not find that the County has substantially performed the

terms of the Agreement, the Court may order such further relief as it determines to be

appropriate.

IV. APPROVAL AND TERM OF AGREEMENT

1. _. The parties agree that thisAgreement will be of no force and

effect unless and until approved by the Kittitas County Superior Court. Counsel for the

Plaintiffs shall move the Court for approval of the settlement pursuant to CR 23. Grant

County shall bear all costs incurred in eormeetion with approval by the Court and any notice

m connection with such approval, excluding the attorneys' fees incurred by the Plaintiffs.

2. Interim Stay. In order to permit the parties to reek Court approval of this

settlement, the parties shall move the Court for a stay of this action pending the Court's

ruling on whether to approve the settlement.

3. Effect of Non-Approval. In the event that the Court does not approve the

Parties' settlement, the interim stay shall automatically be lifted, and this Agreement shall be

null and void and of no force and effect whatsoever.

4. Term. Subject to Section V.2. below, the term of this Agreement shall be six

(6) years from the Effective Date, provided however, that if, at the end of five (5) years, the

Monitor and the Court find that Grant County has fully complied at all times with its

obligations under this Agreement, the Agreement will terminate five (5) years after the

Effective Date.

V. ATTORNEYS' FEES AND COSTS

I. Base Payment. Not later than two weeks after the Effective Date, Grant

County shall pay Plaintiffs' counsel the sum of $500,000 in partial payment of the attorneys'

fees and costs incurred by Plaintiffs' counsel during the litigation of this action.
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2. Additional Payments. At the end of each calendar year during which this

Agreement is in effect, not to exceed the initial six years, Grant County shall pay to

Plaintiffs' counsel the amount of $100,000 (the "Annual Payment")in further partial

payment of the attorneys' fees and costs incurred by Plaintiffs' counsel prior to settlement of

this action, provided however, that Grant County need not pay an Annual Payment if, during

the prior year, Grant County was in full compliance with Sections If(B)(1) and (2), (C)(1),

(C)(3)-(5), (19), (E) (F)(2) and (4) and (G) and in substantial compliance with the remaining

sections of this Agreement as determined by the Court. For purposes of this provision only,

Grant County will be considered in full compliance with Sections 1103)(1 ) and (2), (C)(1),

(C)(3)-(5), (D), (E) (F)(2) and (4) or (G) unless: (a) Grant County has breached any such

section, and Co) Grant County has failed to cure the breach within the cure period. Grant

County will be considered in substantial compliance with the remaining sections of this

Agreement unless (a) Grant County is not in substantial compliance with one or more of

those sections, and (b) Grant County has failed to cure the non-compliance within the cure

period. The maximum cure period for any breach that occurs on or before December 31,

2007 shall be three (3) months from the date of receipt of the Monitor's findings of fact

and/or recommendations, or such earlier date as the Monitor may designate. The maximum

cure period for any breach that occurs aRer December 31, 2007, shall be one (1) month from

the date of receipt of the Monitor's timings of fact and/or recommendations, or such earlier

date as the Monitor may designate. If the Monitor finds that Grant County has not been in

full compliance with this Agreement at any time after December 31, 2007, the Monitor may

extend the term of the Agreement by up to one year (for a total of seven years).
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3. Other Fees and Costs. All remaining attorneys' fees and costs incurred by

Plaintiffs up to the Effective Date of this Agreement shall be discharged at that time.

Defendant shall bear its own fees and Costs.

VI. OTHER MATTERS

1. Plaintiffs' counsel. Plaintiffs' counsel shall continue to act as counsel for the

class. Grant County will provide Plaintiffs' counsel with copies of all reports and documents

that it provides to the Monitor.

2. Defendant's counsel. Defense counsel will continue to act as counsel for

Grant County, until withdrawal or replacement in writing.

3. Amendments. This Agreement may not be amended or modified except in

writing, signed by the Parties to be bound thereby, or signed by their respective attorneys as

authorized and approved by the Court pursuant to CR 23.

4. No Admission of Liability. This Agreement reflects a compromise of

disputed claims. The parties acknowledge that the execution of this Agreement and the

agreed upon terms, conditions and considerations hereunder are not and shall not be

construed in any way as an admission of wrongdoing or liability on the part of the County.

The County expressly denies any liability. The fact, negotiation and terms of this

Agreement shall not be used as evidence in proceedings, except to enforce its terms, and

shall be subject to the full protections of Evidence Rule 408 and other applicable law.

5. Authori_ and Assistance of Counsel. Each Party represents and warrants

that the person executing this Agreement on its behalf is duly authorized to do so. Each

Party has carefully read the foregoing Agreement, knows the contents thereof, and has

consulted with legal counsel concerning the legal effect of this Agreement. Each Party to

this Agreement, with the assistance of competent counsel, has participated in the drafting of
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this Agreement, and any ambiguities shall not be construed against any Party on account of

such drafting.

6. Notice. Any Notice to be given to a party under this Agreement, shall be sent

to the following addresses in accordance with the Court's Order regarding service in this

action:
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For the Plaintiff Class:

Joachim Morrison

Columbia Legal Services

I01 Yesler Way, Suite 301
Seattle, WA 98104

joe.morrison@

eolumbialegal.org

Donald B. Scaramastra

Garvey Schubert Barer
1191 2nd Avenue #1800

Seattle, WA 98101

dsear@gsblaw.com

For Defendant Grant County:

Francis S. Floyd

Floyd & Pflueger, P.S.
2505 Third Avenue, Ste 300

Seattle, WA 98121

ffloyd@,floyd-pflueger.e om

,

Nancy L. Tainer,

American Civil Liberties Union of Washington
705 Second Avenue, Suite 300

Seattle, WA 98104

talner@aolu-wa.org

David F. Taylor
Perkins Cole LIP

1201 Third Avenue, 48th Floor

Seattle, WA 98101-3099

dftaylor@perkinscoie.eom

Jerry J. Moberg

451 Diamond Drive

Ephrata, WA 98823

JerryMoberg@eanfield-assoeiates.com

Michael E. McFarland

Evans, Craven, & Lackie, P.S.

818 W. Riverside, Ste 250

Spokane, WA 99201

MmeFarland@eel-law.eom

Admissibility of Agreement. The ParSes agree that this Agreement and the

negotiations and discussions surrounding this Agreement shall not be admissible in any

lawsuit, arbitration, action, or other proceeding brought by any Party to this Agreement

against any other Party to this Agreement, except as shall be necessary to apply or enforce

the terms of this Agreement.

8. Applicable Law. This Agreement shall be governed by Washington law,

without regard to any rules regarding choice of law. Any action arising from or relating to
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Perkius Cole L_

1201 Third Avenue, Suite 4800
Seattle, Washington 98101-3099
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this Agreement shall be brought in Kittitas County Superior Court, which shall be the

exclusive venue for any such action.

9. Entire A_reement. This Agreement constitutes the full and complete

settlement of all litigation under the Kittitas County Superior Court case, Best et. al v. Grant

County, Case No. 04-2-00189-0. This Agreement, along with Appendices A-D, constitutes

the full agreement of the parties and no other agreements or provisions exist. Nothing in this

Agreement shall release any claim held by any individual member of the class certified

herein, including but not limited to claims for damages or for the reversal, vacation or

modification of any criminal conviction or sentence.

10. Counterparts. This Agreement may be executed in several counterparts

(including by facsimile transmission) by one or more of the Pro-ties named herein and all

such counterparts once so executed shall together be deemed to constitute one final

agreement, as if one document had been signed by al! parties hereto; and each such

counterpart, upon execution and delivery, shall be deemed a complete original, binding the

parties to this Agreement.
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Entered into this __ day of

COLUMBIA LEGAL SERVICES

By
Joachim Morrison, WSBA #23094

GARVEY SCHUBERT BARER

By
Donald B, Searamastra, WSBA #21416

Justin Dolan, WSBA #33000

Charles L. Cottrell, WSBA #31984

Attorneys for Plaintiffs Jeffrey Best and

Daniel Campos
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,.2005.

AMERICAN CIVIL LIBERTIES UNION

OF WASHINGTON

By
Nancy Talner, WSBA #11196

PERKINS COIE LLP

By

David F, Taylor, WSBA #25689

Beth A. Colgan, WSBA #30520
•Breena M. Roos, WSBA #34501

On behalf of the American Civil Liberties

Union of Washington

Attorneys for Plaintiffs Gary Dale Hull and

G-reg Hansen

Perkins Cole LIP

1201 Third Avenue, Suite 4800
Seattle, Washington 98101-3099

Phone: (206) 359-8000

Fax: (206) 359-9000
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2

6

7 J_Franois S, _, W_SBA #10642

9
I0 Attorneys for Dffeadant Grant County Attorneys for Defendant Grant County
11

13

14

16

17 ._Ii_el E..M_arl_nd, WSBA #23000
18

19 Attorneys for Defendsmt Graat Co_mty
20
21

2,; By
dTXllison "¢'_Le.Roy25

26 Grant County Commissioner
27

• 28

33 Grant Co_aty Commissioner
34
35

3B "_

39 " RichardStevens ..
40 Grant Com_;y Commissioner
41

42
43

44
45
46
47

Perklas Cole u_
' ' 1201 Third Avemue,Suite4800
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY,
PENNSYLVANIA

THOMAS DOYLE, etal. )
)
)

Plainti_s, )
)

v. )
)

ALLEGHENY COUNTY SALARY )
BOARD, et al., )

)
Defendants. )

CIVIL DIVISION

No. 9@13606
Code No. 011

_ETTLEMENT AGREEMENT

I. BACKGROUND

In thisclassactionlawsuit,plaintiffsallegethat severeunderstaffing,

excessivecaseloads,inadequate policiesand procedures,and other systemic

deficienciesinthe operationofthe Allegheny County PublicDefender's Office

("Office")make itunlikelythatthe Office'sclientswillreceiveadequate representation

in criminal,juveniledelinquency and involuntarycivilcommitment proceedings.

Plaintiffsfurtherallegethat unlessfundamental changes are made in the way the

Office is staffed, structured and operated, significant numbers of indigent persons

represented by the Officeare inimminent danger ofhaving theirlibertytaken in

violationofthe Sixth and Fourteenth Amendments tothe United States Constitution

and various provisionsofPennsylvania statelaw.

Since the inceptionofthislawsuit,Allegheny County and other

defendants named in the Third Amended Complaint have categoricallydenied that

thereare systemic deficienciesin the operationofthe PublicDefender% Officeand

thatthe rightsofclassmembers are atimmediate riskofbeing abridged.

-i-
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'_ Despite the deeply contested nature of this lawsuit and the parties'

profoundly differing views of the merits of Plaintiffs' claims, the parties now believe

that it is in their respective interests to resolve their dispute through a comprehensive

settlement rather than through further, protracted litlgat/on of the issues raised in

the Third Amended Complaint. For that reason, and without a 'dmission or implication

of liability on the part of any party, they have entered into this Sett/ement Agreement

and Consent Decree, the terms of which are catalogued below.

A, CONSF, NT DECREE

1. TMs Settlement Agreement and Consent Decree shall be presented

promptly to the Honorable Robert Horgos ofthe Court of Common Pleas of

Allegheny County, Fennsy]vania, Civil Division (the "Court'), for approval

pursuant to Pa.R.Civ.'P. 1714. Once approved, the Settlement Agreement and

Consent Decree shall remain on the Court's active docket until December 31,

2003, at which time it shall be placed on thc inactive dockct.

Stamn 

2. ,.gta_n_._uels: Allegheny County, through its Commissioners

and Salary Board (collectively, the "County"), shall increase the number of attorneys

and support staff`employedby the PublicDefender's Of_ce tothe levelsand by the

dates setforthinTable A. Althoughnothing in thisSettlement Agreement and

Consent Decree shallprecludethe County from hiringmore attorneysorsupport staR"

than prescribedby Table A, the County shallnot permit the number ofa_orneys or

support staffemployed by the PublicDefender's Officetofallbelow the levelsset forth

inTable A while the case remains on thisCourt'sactivedocket.

-2-
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Table A

By July 1, 1998 53 22

By January i,1999 57 33.5

By January I, 2000 62 41
(see_{1O)

By January I,2001 69 48.5
(see_ll0)

By January 1, 2002 79 56
(see_[10)

3. The attorneys and support staff of the Public Defender's O_ee -

with the exception of the investigator positions established under this Settlement

Agreement and Consent Decree --shallbe employees ofAllegheny County. The

County may, atitsdiscretion,retainindependent contractorsto f_llthe investigator

positionscontemplated herein. For purposes ofthisSettlc=nentAgreement and

Consent Decree, each fulbtimsequivalentinvestigatorpositionshallconstitutea

minimum of40 hours ofwork each week forthe PublicDefender's Office.All

independent contractorsor outsideagenciesretainedforthispurpose shallbe required

tomaintain a regularand frequentpresence at the PublicDefender'sOffice.Any

individualperforming investigativeservicesforthe Office,whether as an independcnt

contractoror as an employee, shallbe required toadl_ereto the practicestandards for

investigatorspromulgated pursuant tothisSettlement Agreement and Consent

Decree. In addition,tho County and/orthe Officeshallprovideinvestigatorswith the

same training,supervisionand monitoring whether they are independent contractors

or County employees.

-3-
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' 4. ' ' Sho. rt-Term Deplo.vmc._t_ Attorneys.and support staR'added to

the Public Defender's Office by January 1, 1999, shall _e deployed as follows:

, _'_,.'_ .

" '""_"_'g_'_'_'_'_._._........ _ '_' ' "' _ ........ . . ]51___,_,,_._f_,,..e",."_._',..

' Mental Health Attorneys 1

Trial Attorneys' 3

Juvenile Attorneys 3

Probation/ParoleAttorneys

Appeals Attorneys

Secretaries

Clerk Typists 2
,,=

iSocial Workers

Law Clerks

Full Time

Part Time

Investigators(full-time-equivalent)

Intake Clerks

2

.5

3

2

5. Lon_.Term Dez_lovment plan: The Chief Public Defender, with

the advice and assistance oft.he Consultant retained pursuant to this Settlement

-4-
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Agreement and Consent Decree, shall devise a plan for the deployment of the

attorneys and support staffwho are added between January 1, 1999, and January 1,

2002. Within 180 days of the approval of this Settlement Agreement and Consent

Decree, the CLef Publ/c Defender shall file the plan with this Court. At a minimum,

the plan shall provide for the following:

(A) The appointment within each division e.(._., Mer_tal Health, Probation,

Appeals, Juvenile, Trial, etc.) of at least one supervisory attorney, who

•shall supervise all attorneys and support staff assigned to that division.

The caseloads of the respective superv/sors shall be adjusted downward

in accordance With the magnitude ofthdr supervisory respQnsib_lltles.

(B) The allocationofattorneysthroughout the Officein an equitablefashion

thattakes intoaccount the particularneeds ofeach division.

CC) The allocation_fsupport staff-consistingofsecretaries,clerktypists,

investigators,law clerks,intakeclerksand socialworkers -throughout

the Officeinsuch numbers thateach attorneyisprovided with accessto

meaningful secretarial,clerical,investigativeand pars-professional

assistance.At a minimum, there shallbe one (I)full-timeequivalent

investigatorforevery six(6)attorneys.

(D) The delegationtothe investigatorsoftraditionalinvestigativeservices

such as assessingcrime scenes,servingsubpoenas, and locatingand

interviewingWitnesses. The investigatorsshallnot be responsiblefor

determining the eligibilityofpotentialclientsforindigentdefense

_ervices..

-5.
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" 6, ",Within twenty (20)days ofthe filingofthe plan,each party to.the

litigation,with the exceptionofthe Ch/efPublicDefender,shallfilea response

indicatingitsagreement or disagreement with the plan. Ifany party disagrees with

the plan,itssubmission must setforththereasons foritsobjections.The Court, at its

election,may convene an evidentiaryhearing to considerthe objections,hear

argument without receivingevidence,ortake whatever othersteps itbelievesare

necessary to resolvethe dispute.Thereafter,the Court shallenter an Order accepting,

rejectingor amending the proposed deployments.

7. Once approved by the Court,the deployment plan,in itsoriginalor

amended form, shallbe implemented in accordance with itsterms, absent further

order ofthe court.

8. Private Practice" No attorney hired into the Public Defender's

Office after December 31, 1998, shal! be permitted to maintain a private legal practice

or to engage in any practice of law outside of the Public Defender's Office. No attorney

appointed to a supervisory position after December 31, 1998, shall be permitted to

maintain a private legal practice or to engage in any practice of law outside of the

Public Defender's Office.

9. Unless otherwiseagreed pursuant tocollectivebargaining,

attorneysemployed by the PublicDefender'sOfficeas ofDecember ,_1,1998 shallbe

permitted to maintain a privatelegalpracticeor toengage in the practiceoflaw

outsideofthe PublicDefender'sOfficeas longas the practicedoes not conflictwith

work assignments made by the PublicDefender'sOffice,reasonable schedules set by

the Officeor preclude timelyand satisfactorycompletionofassignments given by the

Off/ce.The Chief PublicDet'endershallmonitor the activitiesofsuch attorneys to

determine whether they are complying with the terms ofthisprovisionand shalltake

JUN 29 'E}8 17"_0
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appropriate achnirtistrative g0tion, not inconsistent with any collective bargaining

agreement, to correct violations of this "provision.

I0. Any attorneywith a privatepracticeafterDecember 31, 1999 shall

be counted as 3/4thsera positionforpurposes ofcalcuiatingthe fnll-timeequivalent

attorney positio_s required by this Settlement Agreement and Consent De.roe.

11. The County shallnot enterintoany collectivebargaining

agreement inconsistentwith"the Consent Decree.

C. Policies and Procedures

12. Job Deserivtions: Within six(6)months ofthe Court'sapproval

ofthisSettlement Agreement and Consent Decree,and foreach categoryof personnel

employed by the Office,the Chief PublicDefender,with the adviceand assistance of

the Consultant, shalldevelop and posta writtenjob descriptiontailoredto the Office's

particularneeds.

13. _fob Qualifications: Within six (6) months of the Court's

approval ofthisSettlement Agreement and Consent Decree,the Chief Public

Defender, with the advice and assistanceofthe Consultant,shalldevelop and post

writtenjob qualificationsforeach categoryofpersonnelemployed by the Office.The

job qualificationsshallbe designed toenablethe Officetohire,on a system-wide

basis,quali_ed individualsforeach availableposition.The Officeshallnot employ

persons who do not meet the prescribedquaUfications.

14. Person n¢lPolicie_: Within eighteen (18) months of the Court's

approval of this Settlement Agreement and Consent Degree, tl_e Chief Public

Defender, with the advice and assistance of the Consultant, shall develop and

implement written personnel policies for all attorney and support staff positions in the

-7-
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Office: At a minimum the personnel policies shall contsin the job descriptions

developed pursuant to _[12 above, and describe the program of supervision and

monitoring developed pursuant to 9117-18. The policies shall be distributed to all

employees.

15. Practice Stand_..rd_: Withh_ e_ghteen (18) months of the Court's

approval of this Settlement Agreement and Consent Decree, the Chief Public

Defender, with the advice and assistance of the Consultant, shall develop written

practice standards for attorneys and support staff'in the Office to assist the Office in

providing constitutionally and s_atutorily adequate representation to its clients. All

attorneys and support staff shall be expected to adhere to the practice standards for

their positions.

16. The standards shall be: (A) modeled aider national standards, such

as those set forth in the P_fforrnance Guidelines forCriminal Defense Representation

adopted by the Board nf Directors of the National Legal Aid and Defender Association

in December 1994; and (B) designed to correct and preclude the development of

defirAencies in the legal representation provided by the Public Defender's Office in the

full spectrum of its cases, including, but not limited to, capita] cases. The standards

shall make clear that neither the Office nor individual public defenders shall accept

workloads that, by reason of their excessive size, interfere with the provision of

adequate legal representation or lead to the breach of professional obligations. If, in

the exercise of his or her professional judgment, the Chief Public Defender concludes

that the Oi_ce's workload or the workload ofindlvidual attorneys preclude the

provision of adequate legal representation, the Office may petition the criminal court

for permission to withdraw from pending cases or to cease appointing the Public

Defender's Office as counsel of record in future cases until the workload decreases.

Notwithstanding the above, the practice standards shall not require the County to

-8-
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hire more staffthan that contemplated by Tables A and B of this Settlement

Agreement and Consent Decree, or require.the County or the Public Defender's Office

toadopt specificcaseload limits.

17. Suvervision: Within eighteen (18) months of the Court's approval

of this Settlement Agreement and Consent Decree, the Chief Public Defender, with the

advice and assistance of the Consultant, shall develop and implement a system in

which all supervisory personnel monitor, with an adequate degree of frequency, the

job performance of the attorneys and support staff under their supervision. The

purpose of the monitoring system shall be to ensure that attorneys and support staff

are adhering to the Office's practice standards for their specific positions

18. The monitoring and evaluationprocessshallinclude:(A)

comprehensive supervisionofnew attorneysand support staffduringthe initialstages

oftheiremployment by the Office;(B)periodicand systematicmonitoring ofthe job

performance of a]lattorneysand support staff;and (C)annual written evaluationsof

attorneys and support staff.Among otherthings,performance monitoring shall

consistof periodicreviews ofcasefiles(bothpriortoand afterdisposition),and review

ofthe in-courtperformance ofattorneys.The Chief PublicDefender shalltake

appropriate and timely action,not inconsistentwith any collectivebargaining

agreement, to correctany deficienciesin the performance ofany attorneyor support

staffmember. Any diseipli_aryactiontaken against any employee covered by a

collectivebargaining agreement shallbc subjecttothe grievanceand arbitration

provisionsofthat agreement.

D. Training

19. General: Within eighteen (18)months of the Court'sapproval of

thisSettlement Agreement and Consent Decree,the CkiefPubHc Defender, with the

-9-
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"advice a_d assistance of the Consultant, shall develop and implement: (A) a

comprehensive mandatory training program for new staff; (B) an orientation and

tra_nlng program for ex/st_ng staff; and (C) a mandatory training program for

attorneys who represent defendants in capital cases. The parties recommend that in

designing the program, the Chief Public Defender and the Consultant review the

.Defender Trainine and Development Standards promulgated by the Nations/Legal

A_d and Defender Assoc/ation in March 1997.

20. New _ta_. At a minimum, the new stafftralningprogram shall

include:(A) instructionon the Office'spracticestandards,recordkeepingsystems and

relevant aspects ofpracticeand procedure in adult criminalproceedings,juvc_le

delinquency proceedings,paroleand probationrevocationproceedingsand involuntary

commitment proceedings;(B)a trialadvocacy component forattorneys;and (C) a

period ofextensiveon-the-jobsupervisionfollowingcompletionofthe formal tra/ning

program. No new attorneyhired afterDecember 31, 1999,regardlessofhis or her

priorexperience,shallbe assigned to a casepriortorece/vingappropriatetrainingby

the Oi_ce.

21. _ Within eighteen (18)months ofthe Court's

approval ofthisSettlement Agreement and Consent Decree,allexist/ngattorneys and

support staffshallhave attended an orientationprogram developedby the Chief

PublicDefender, with the adviceand assistanceofthe Consultant. The orientation

program shall provide attorneys and etaffwith a worldng knowledge of the policies,

procedures and recordkeeping systems promulgated pursuant to thisSettlement

Agreement and Consent Decree.

22. Afterthe completion ofthe orientationprogram, the Of6ce shall

provide trainingtothe support staffon an as-needed basis.During each calendar

year, the O_ce shallprovide to attorneysperiodicand regularin-houseand/or outs/de

-10-
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trainingon subjectsrelevant tothe Office'spractice.All attorneysshallbeexpected to

attend.

23. C_l_ifal Cases: Within twelve (12)months ofthe Court'sapproval

ofthisSettlement Agreement and Consent Decree,the ChiefPubl/c Defender, with the

adviceand assistanceofthe Consultant,shalldesignand implement an appropriate

trainingprogram forattorneyswho willhandle capitalcases.The tralningprogram

shalladdress,among other i_hings,effectivecommunication with the clientand his or

her family,the development and preparationofa defense,the selectionof ajury,the

selectionand utilizationofwitnesses,and the utilizationofexpexts,including

mitigationexperts. After June 30, 1999, no attorneyshallbe assigned as lead counsel

in eitherthe liabilityor the penalty phase ofa capitalcase unlesshe or She has

completed thistrainingprogram.

E. Case Files and l_oord Keevlrt_ Systems

24. Because accurateand detailedrecordkeeplug iscriticalto the

Office'sabilitytoprovide constitutionallyand statutorilyadequate legal

representation,the Chief PublicDefender, with the advice and assistanceofthe

Consultant,shallreview the Office'scurrentrecordkeeplng system and make any

changes necessary to ensuro that the Office,and each ofitsemployees, maintains

accurate and detailedrecordsofclientinteractions,ofwork done on behalfofthe

clients,and ofthe status ofcasesas they proceed through the courtsystem.

F. Resource_

25. The County shallprovidethe PublicDefender's Officewith the

physicalfacilities,equipment and suppliesneeded toperform itsduties.By June 30,

2000, the facilities,equipment and suppliesprovided tothe Officeshallbe reasonably

comparable to those provided tothe Allegheny County DistrictAttornefs Of_ce as

-11-
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they existon the date that thisSettlement Agreement becomes effective.At a

minimum, the County shallensure that:

(A) attorneyshave the abilitytomeet and conferprivatelyWith clientsin the

PublicDefenders Officeand the various facilitiesinwhich they practice;

(B) the officehas an informationmanagement system that enables itto (1)

determine conflictsofinterestatthe outsetofany criminal or

delinquency proceeding;(2)determine, manage, monltor and track the

Office'scaseloadand the caseloadsofindividualattorneys;and (3)

effectivelyaccessrelevantinformationfrom computerized information

systems maintained by the County, itsagencies,and t.hecourts.The

system shallbe computerized unlessthe ChiefPublicDefender, with the

adviceand assistanceofthe consultant,determines that certain

components ofthe system may operate more efficientlyifdone manually;

and

(c) each divisionwithin the PublicDefender's Officehas sufficientaccessto

fax machines, word processors,telephones,copiers,and the toolsneeded

to conduct timelyand efficientlegalresearch (federaland state).

After June 30,2000, the Allegheny County DistrictAttorney'sOfficeshall

not be used as a pointofreferencein determining the adequacy offacilities,equipment

and supplies provided to the Public Defender's Office.

26. The ChiefPublicDefender,with the adviceand assistanceofthe

Consultant, shallexploreand determine the availabilityofalternativesources of

funding forthe Office(including,but not limitedto,foundation and federalfunding)

and, where appropriate,take the steps necessaryto obtainsuch funding.

-12-
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G. ProfessionaiServices

27. While tl_s case remains on the Court's active docket, the County

shall provide the Office with seventy-five thousand dollars ($75,000) per year for

purposes of securing professional services (e.g., consultants, experts, tests) determined

tobe necessary oradvisableby the ChiefPublicDefcnder forthe representation ofthe

Office'sclients.Funds that are not expended during any particularyear shallbe

carriedover intofutureyears. The totalamount budgeted forprofessionalservicesfor

any given year,includingamounts carriedover,shallnot exceed one hundred

thousand dollars($100,000).

28. Should the ChiefPublicDefender or any ofthe partiesdetermine,

at some point,thatthe amount budgeted does not enable the Officeto procure

necessary or advisableprofessionalservices,the Chlef PublicDefender or any ofthe

partiesmay filea petitionwith thisCourt seeking toincreasethe budgeted amount.

Such a petitionshallbe accompanied by documentation orother evidence

demonstrating why the budgeted amount isnot sufficient.

H, Consultant

29, The Court shallappoint a Consultant Ibra three-yearterm

commencing ninety(90)days afteritsapproval ofthisSettlement Agreement and

Consent Decree. The County (oritsinsurer)shallpay the Consultant a maximum

totalfee ofone hundred thousand dollars($100,000),payable as servicesare provided.

Provided the Consultant operateswithin the establishedbudget, the Consultant may

form a team orhireadditionalexpertstoassistwith the work contemplated by this

Agreement and Decree.

30. Tho Consultant shallhave a background in the administration of

indigent defense programs and services.The Chief PublicDefender, the County and

-13-
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Plaintiffs'counsel shallattempt toagree on the Consultant and thatConsultant'sfee.

Ifthey do not agree within thirty(30)claysofthe Court'sapproval ofthisSettlement

Agreement and Consent Decree,the Court shallselecta Consultant from among

names ofcandidates submitted by the ChiefPublicDefender, the County and

Plaintiffs'counsel. In selectingthe Consultant,the Court shallconsider:

(a) •whether the candidatehas worked in a publicdefender agency in which

he or she was responsibleforoverseeingthe day-to-dayoperations ofthe

office,and the trainingand supervisionofattorneyswho were providing

indigentdefensesexvices;

(b) the candidate'sfamiliaritywith attorney practicestandards; and

(c) the candidate'spriorexperiencein assessing,evaluating,providing

technicalassistanceto,orstudying the components ofpublicdefender

programs or comparable courtsystems.

31. The Consultant shalladdress the issuesand make the

recommendations idcntifiedinthe SettlementAgreement and Consent Decree and

may address any other issuesidentiSedby the Chief PublicDefender as requiringthe

Consultant'sexpertiseand attention.In addition,the Consultant may callto the

attentionoft,heChief PublicDefender orthe County any problems ordeficienciesJn

the OflScethat he orshe believesshould be remedied. In performing the duties

contemplated by thisSettlement Agreement and Consent Decree, the Consultant shall

be given reasonable accesstorelevantrecords,filesand personnelofthe Public

Defender's Officeand the County. Any accessto such recordsby t_e Consultant shall

be made with due regard for,and consistentwith, any protectionsaffordedby the

attorney-client privilege.

-14-
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32. Every six months during his or her three-year term, the

Consultant shall file a written report with the Court. The report shall address

matters relating to implementation of and compliance with the terms of the

Settlement Agreement and Consent Decree. Upon motion of any party or counsel to

any party, the Court shall determine the adequacy of implementation or compliance

and enter any necessary orders. In making this determination, the Court may appoint

a special master and assign to the special master any responsibil/ties it deems

necessary or desirable.

I, Ju .r_.,dietion Over th_ Consep.t .Decree

33. This case shall remain on this Court's active docket and the Court

shall retain continuing jurisdiction over it for all purposes relative to the

implementation and enforcement of the Settlement Agreement and Consent Decree

until December 31, 2003. At that time, the ease shall be transferred to the Court's

inactive docket.

34. ARer this case is transferred to this Court's inactive docket, the

County shall have a continuing obligat/on under this Settlement Agreement and

Consent Decree to: (A) employ a su_cient number of attorneys and appropriate

support staff in the Public Defender's Office; (B) deploy the attorneys and support staff

in an equitable manner among the Office's various divisions; (C) adequately supervise

and monitor the attorneys and support staff; and (D) maintain adequate policies,

procedures, training programs, funds for professional services and testing, facilities,

equipment and supplies -- so that the Office is systematically able to provide

constitutionally and statutorfly adequate assistance ofcounse] to persons who are

represented by it.

-15-

JUN 29 '98 17:39 }'127384652 PAGE.(_IS



SENT BY:ACLU ; 6-29-98 ; 5:89PM ; LEGALDEPT_ 2028818269;#17/28

'35. Ifthe County failstocomply with the terms and conditionsofthe

Settlement Agreement and Consent Decree,Plaintiffs'counselmay apply to the Court

fora findingofconteuaptorother appropriaterelief.Prior tomaking any such motion

or application,however, Plaintiffs'counselshalladvisethe County's counsel in writing

ofthe allegedcontemptuous conduct or inadequate condit/on(s),and the County shall

have fourweeks to provide a whiten response toPlaintiffs'counsel. After the County

responds, the partiesshallmeet in an effbrttoresolvethe dispute. Ifthe dispute

cannot be resolvedwithin ten (10)days ofthe County's filingofitsresponse,the

partiesshallsubmit the disputetothisCourt forresolution.Further, in the event the

Court findsthe County in contempt fora violationofthe terms ofthisSettlement

Agreement and Consent Decree within a periodoftime running from January 1,2003

toDecember 31, 2003, the SettlementAgreement and Consent Decree shallremain on

the activedocket fora periodoftwelve(12)months from the date ofthe contemptuous

conduct.

36. Terms ofthisSettlement Agreement and Consent Decree shallbe

binding upon the partieshereto,theiragents,theirsuccessors-in-interestand their

assigns.

37. The terms ofthisSettlement Agreement and Consent Decree may'

not be enforced by individualmembers ofthe plaintiffclassactingindependently of

counsel forthe plaintiffclasa

38. The terms ofthisSettlement Agreement and Consent Decree do

not createsubstantive legalrightsor causesofactionfordeclaratory,injunct-Jveor

monetary reliefindependent from thosethatmight otherwise existunder 42 U.8.C.

§ 1983 or other federalor statelaw.

-16-
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39. Se_erab_!it_: If any provision of the Settlement Agreement and

Consent Decree isdeclared voidand/or unenforceableby any courtofcompetent

jurisdiction,forany reason, the remainder ofthe Settlement Agreement and Consent

Decree shallremain in fullforceand effect.

ACCEPTED:

Robin Dahlberg - _nc-'_N.IAnderson
Claudia Davidson
Jere Krakoff
Witold J.Walczak

/ /

-/

" Boar_ ofCounty Commissioners

Approved As To Form_

•,.'f,_-,

Co tyfl_ljci L /,_','_.

AssistantCounty Solicit_
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H

UNPUBLISHED OPINION. CHECK COURT

RULES BEFORE CITING.

Superior Court of Connecticut.
Carlos RIVERA et al.

V.

John ROWLAND, Governor, et al.

No. CV 950545629S.

Oct. 23, 1996.

MEMORANDUM OF DECISION ON DEFEND-

ANTS' MOTION TO DISMISS DATED APRIL

13, 1995

LAVINE.

*1 Pursuant to a lanuary 5, 1995 class action com-

plaint, plaintiffs have filed suit alleging in sub-

stance that minimally adequate legal representation

is not being provided to various categories of indi-

gent defendants in crilninal cases due to high case
loads and lack of sufficient resources.

Plaintiffs, alleging a variety of statutory and consti-

tutional violations under both state and federal law,

FNI have moved for class certification pursuant to

a motion not addressed in this memorandum of de-

cision on behalf of indigent defendants Whose cases

have been brought in the Geographical Area (G.A.)

courts, the Judicial District (J.D.) courts, the juven-

ile courts, and on behalf of convicted prisoners who

have filed habeas corpus claims.

FNI. Plaintiffs allege violations of their

rights .under the Sixth and Fourteenth
Amendments to the United States Constitu-

tion and Article First, Sections 1, 8, 10, 12

and 20 of the Connecticut Constitution.

They also allege violations of 42 U.S.C.
Section 1983, and Connecticut General

Statutes Section 51-289 et seq.

The Sixth Amendment to the United

States Constitution states as follows:

In all criminal prosecutions, the accused

shall enjoy the right to a speedy and pub-

lic trial, by an impartial jury of the State
and district wherein the crime shall have

been committed, which district shall

have been previously ascertained by law,
and to be informed of the nature and

cause of the accusation; to be confronted

with the witnesses against him; to have

compulsory process for obtaining wit-

nesses in his favor, and to have the As-

sistance of Counsel for his defence.

The Fourteenth Amendment to the
United States Constitution states as fol-

lows in relevant part:

Section 1: All persons born or natural-

ized in the United States, and subject to

the jurisdiction thereof, are citizens of
the United States and of the State

wherein they reside. No State shall make

or enforce any law which shall abridge

the privileges or immunities of citizens

of the United States; nor shall any State

deprive any person of life, liberty or

property, without due process of law;

nor deny to any person within its juris-

diction the equal protection of the laws.

Article First, Sections 1, 8, 10, 12 and 20

of the Connecticut Constitution, re-

spective/y, state as follows in relevant

part:

Sec. I. All men when they form a social

compact, are equal in rights; and no man
or set of men are entitled to exclusive

public emoluments or privileges from

the community.
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Sec. 8. In all criminal prosecutions, the

accused shall have a right to be heard by

himself and by counsel; to be informed

of the nature and cause of the accusa-

tion; to be confronted by the witnesses

against him; to have compulsory process

to obtain witnesses in his behalf; to be

released on bail upon sufficient security,

except in capital offenses, where the

proof is evident or tile presumption

groat; and in all prosecutions by indict-

ment or information, to a speedy, public

trial by an impartial jury. No person

shall be compelled to give evidence

against himself, nor be deprived of life,

liberty or property without due process

of law, nor shall excessive bail be re-

quired nor excessive fines imposed.

Sec. 10. All courts shall be open, and

every person, for an injury done to him

in his person, property or reputation,

shall have remedy by due course of law,

and right and justice administered

without sale, denial or delay.

See. 12. The privilege of the writ of

habeas corpus shall riot be suspended,

unless, when in case of rebellion or inva-

sion, the public safety may require it;

nor in any case, but by the legislature.

See. 20. No person shall be denied the

equal protection of the law nor be sub-

jected to segregation or discrimination in
the exercise or enjoyment of his civil or

political rights because of religion, race,

color, ancestry, natural origin, sex or

physical or mental disability.

42 U.S,C. Section 1983 states as fol-

lows:

§ 1983 Civil action for deprivation of

rights

Every person who, under color of any

statute, ordiriance, regulation, custom, or

usage, of any State or Territory or the

District of Columbia, subjects, or causes

to be subjected, any citizen of the United

States or other person within the juris-

diction thereof to the deprivation of any

rights, privileges, or immunities secured

by the Constitution and laws, shall be li-

able to the party injured in an action at

law, suit in equity, or other proper pro-

ceeding for redress. For the purposes of

this section, any Act of Congress applic-

able exclusively to the District of
Columbia shall be considered to be a

statute of the District of Columbia.

Connecticut General Statutes Section

51-289 states as follows in relevant part:

Sec. 51-289. Public defender services

commission established. Judicial depart-

ment to provide facilities in courts.

Compensation plan. (a) There is estab-
lished a Public Defender Services Corn-

mission which shall consist of seven

members appointed as follows: (1) The

chief justice shall appoint two judges of

the superior court, or a judge of the su-

perior court and any one of the follow-

ing: A retired judge of the superior

court, a former judge of the superior

court, a retired judge of the circuit court,

or a retired judge of the court of com-

mon pleas; (2) the speaker of the house,

the president pro tempore of the senate,

the minority leader of the house and the

minority leader of the senate shall each

appoint one member; (3) the governor

shall appoint a ehainnan.

(b) The chainrmn shall serve for a three-

year term and all appointments of mem-

bers to replace those whose terms expire

shall be for terms of three years.
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(c) No more than three of the members,

other than the chairman, may be mem-

bers of the same political party. Of the

four nonjudicial members, other than the

chairman, at least two shall not be mem-

bers of the bar of any state.

(d) If any vacancy occurs on the com-

missinn, the appointing autboril 3, ha'v_ng

the power to make the initial appoint-

ment under the provision of this chapter

shall appoint a person for the unexpired

term in accordance with the provisions

of this chapter.

(e) Members Shall serve without com-

pensation but shall be reimbursed for ac-

tual expenses incurred while engaged in
the duties of the commission, Members

of this commission shall not be em-

ployed or nominated to serve as public

defenders or in any other position cre-

ated under this chapter.

(f) The commission may adopt such

rules as it deems necessary for the con-

duct of its internal affairs.

(g) The commission shall be responsible

for carrying out the purposes of this

chapter and to carry out those purposes it

shall adopt rules relating to the opera-

tions of a division of public defender

services and shall provide any facilities

other than those provided in the courts

by the judicial department necessary for

the carrying out of those services. Public
defender services shall consist of those

duties carried out by superior courtand

court of common pleas public defenders

prior to 5uly 1, [978, and those respons-

ibilities provided for by this chapter.

Public defender services shall be ex-

ecuted by a chief public defender, a

deputy chief public defender, public de-

fenders, assistant public defenders,

deputy assistant public defenders, invest-

igators and other personnel which the

commission deems necessary.

(h) The judicial department shall provide

adequate facilities for public defenders,

assistant public defenders and deputy as-

sistant public defenders in the various
courts.

(i) The commission shall establish a

compensation plan comparable to that
established for the division of criminal

justice in chapter 886, as it may be

amended, and shall make rules relative

to employees serving under the chapter,

including sick leave and vacation time.

(j) The commission shall be an autonom-

ous body within the judicial department

for fiscal and budgetary purposes only.

Defendants-the Governor, the Public Defender Ser-

vices Commission, and the members of the com-

mission, sued in their official capacities-have

moved pursuant to Practice Book Sections 142 et

seq. to dismiss the complaint in a Motion to Dis-

miss dated April 13, 1995 in which it is claimed

that the Court lacks subject matter jurisdiction over

this case. Plaintiffs oppose the motion.

The parties have filed numerous supplemental and

supporting memoranda and affidavits in connection

with the motion to dismiss addressing the issues

raised in light of past precedents as well as recent

reported decisions in Connecticut and elsewhere.

Extensive oral argument was held on the Motion to

Dismiss on August 5, 1996. Following argument,

the Court ordered the parties to file additional sup-

plemental briefs, addressing certain legal issues

which required further analysis. These additional
memoranda have been received and reviewed. FN2

For the reasons stated below, the motion to dismiss

is denied.

FN2, The issues raised in the motion to
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dismiss have been thoroughly and excel-

lently briefed and argued by both sides•

Legal Discussion

The defendants make two fundamental arguments

in support of their motion to dismiss, raising im-

portant and legitimate concerns.

First, they argue that the case should be dismissed

due to the doctrine of sovereign immunity, which

prohibits certain legal claims against the state from

being pursucd.

Second, they argue that the case should be dis-

missed because it is not justiciable. In substance,

defendants' non justiciability argument contains

three separate prongs. First, defendants argue that

the named defendants can afford the plaintiffs no

relief. Second, defendants argue that the separation

of powers doctrine prevents the court from ordering

the relief requested. Third, defendants argue that

none of the plaintiffs' claims are ripe for review in

the absence of alleging and proving "injury-in-fact"

or "actual harm." These arguments will now be dis-
cussed.

A. Sovereign Immunity

Defendants correctly cite numerous cases for the

undisputed proposition that the state generally can-

not be sued without its consent. Bardev. Board of

Trltstees. 207 Conn. 59, 64 (1988). They also con-

cede that certain exceptions to the doctrine of sov-

ereign immunity have evolved over the years, in-

cluding cases involving claims for declaratory or

injunctive relief based on an allegation that a state
official has acted in an unconstitutional manner.

Sentner v. Board ()f Tr_tstees, 184 Conn. 339, 343

(1981) ("In a constitutional democracy sovereign

immunity must relax its bar when suits against the

government complain of unconstitutional acts").

Because of the manner in which the complaint has

been pleaded, defendants argue, this case does not

fall within any exceptionto the general rule barring

actions against the state. Defendants rely upon a

lengthy discussion of, and attempted refutation of,

some of the statistics relied uoon in the cornplaint
FN3

in support of their argument, which plaintiffs

have in turn attempted to refute. The Court does not

find defendants' argument persuasive.

FN3. In their memoranda in support of the
motion to dismiss, the defendants have on

occasion tended to blur the distinction

between adequately pleading certain alleg-

ations, and proving them at trial. At this

early stage of the ease, of course, for pur-

poses of rnting on the Motion to Dismiss,

the Court must assume that the allegations

as pleaded are true and does not inquire in-

to the merits of the case. Lamposna v..]ac-

obs, 209 Conn. 724, 728 (1989). Whether

plaintiffs are able to prove any or all of the

allegations set out in the complaint must,

of course, await trial, should this case pro-

ceed to trial.

*2 An enlightening discussion of the genesis of the

doctrine of "sovereign immunity" is made by

Justice Cotter in Textron. lnc. v. Wood, 167 Conn.

334, 340 (1974), in which he states: Rooted in the

ancient common law, the doctrine of sovereign im-

munity from suit was originally premised on the

monarchical, semi-religious tenet that "the King

can do no wrong." Borchard, "Government Liabil-

ity in Tort," 34 Yale L.J. 1, 2. In modern times, it is

more often explained as a rule of social policy,

which protects the state from burdensonae interfer-

ence with the performance of its governmental

functions and preserves its control over state funds,

property, and instrumentalities.

Where a substantial claim is put forth that parties

acting pursuant to state authority are acting uncon-

stitutionally, sovereign immunity does not require

dismissal. Antinerella v. Rioux, 229 Conn. 479,

487-88 (1994); Does v. Heintz, 204 Cnnn. 17, 31

(1987); Duguay v. Hopkins, 191 Conn. 222, (1983).

The complaint in this.case alleges in part that the

named defendants are acting unconstitutionally,

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page5
NotReportedinA.2d,1996WL636475 (Corm.Super.), 18 Conn. L. Rptr. 117

(Cite as: 1996 WL 636475 (Conn.Super.))

pursuant to both state and federal law, in numerous

respects. This court must consider the pleadings

"broadly and realistically" in ruling on the pending

motion to dismiss, Beaudoin v. Town Oil Co., 207

Conn. 575, 588 (1988). As noted in Horton v.

Meskill, 172 Conn. at 624-25, quoting Block,

"Suits against Government Officers and the Sover-

eign Immunity Doctrine," 59 Harv.L.Rev., 1060,
1080:

In those eases in which it is alleged that the defend-

ant officer is proceeding under an unconstitutional

statute or in excess of his statutory authority, the in-

terest in the protection of the plaintiffs right to be

free from the consequences of such action out-

weighs the interest served by the sovereign im-

munity doctrine. Moreover, the government cannot

justifiably claim interference with its functions

when the acts complained of are unconstitutional or

unauthorized, by statute.

In rejecting a claim of sovereign immunity, the

court in Horton v. Meskill noted the many occa-

sions when it had considered the merits of appeals
from judgments in actions in which state officials

had been parties, ld. at 625-26. The court further

noted that while the doctrine of sovereign immunity

is deeply rooted in our common law, "it has, never-

theless, been modified and adapted to the American

concept of constitutional government where the

source of governmental power and authority is not

vested by divine right in a ruler but rests in the

people themselves who have adopted constitutions

creating governments with defined and limited

powers and courts to interpret these basic laws." Id.

at 623. The court decided that a holding to the con-

trary "would foreclose proper judicial detern_ina-

tion of a significant and substantial constitutional

question the determination of which is manifestly in

the public interest." Id. at 628. Mindful "of the

proper limits on judicial intervention," see Horton

v. Meskill at 627, I conclude that the principles set

out in that seminal ease and other cases cited by

plaintiffs militate against dismissing this case on

grounds of sovereign immunity in light of the signi-

ficant constitutional questions raised in the com-

plaint, the determination of which is manifestly in
the public interest.

B. Justiciability

*3 Defendants put forth a number of claims in sup-

port of their argument that this case is nonjusti-
ciable.

As defendants point out, "Justiciability requires (1)

that there be an actual controversy between or

among the parties to the dispute ...;(2) that the in-

terests of the parties be adverse ...; (3) that the mat-

ter in controversy be capable of being adjudicated

by judicial power ...; and (4) that the determination

of the controversy will result in practical relief to

the complainant." Pellegrio v. O'Neill. 193 Conn.

670, 674 (1984), quoting State v. Nardini, 187

Conn. 109, 111-12 (1982). Defendants note that

courts apply the principles of nonjusticiability on a

"case-by-case inquiry." Baker v. Cart', 369 U.S.

186, 210-11 (1962); Nielsen v. Kezer, 232 Conn.

65, 75 (1995).

Defendants' claims of nonjusticiability will now be
discussed.

1. Claimed Inability of Named Defendants to Af-

ford Plaintiffs Relief.

Defendants claim that neither the Governor nor the

Public Defender Services Commission can afford

the plaintiffs the relief they seek. The Court dis-
PN4

agrees.

FN4. In the prayer for relief in the January

5, 1995 class action complaint, plaintiffs
state their demand for relief as follows:

WHEREFORE, plainti.ffs respectively
request this Court to grant the following
relief:

1. Assume jurisdiction over this action;
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2. Issue a preliminary and permanent in-

junction requiring defendants to provide

a statewide indigent defense system

which will protect plaintiffs rights under
the Sixth and Fourteenth Amendments to

the United States Constitution and 42

U.S.C. Section 1983, Article First, Sec-

tions 1, 8, 10, 12 and 20 of the Con-

necticut Constitution, and C.G.S. Sec-

tion 51-289 et seq., and include but not
be limited to:

a. placing uniform and appropriate case-

load/workload limitations for the ap-

pointment of counsel in all cases and dir-

ecting defendants to increase the number

of public defenders to meet caseload/

workload standards;

b. promulgating and adopting appropri-

ate uniform standards governing the rep-

resentation of'indigents;

e. providing an adequate rate of payment

for special public defenders consistent

with a constitutionally adequate quality

of representation;

d. providing adequate investigative, ex-

pert, and support services to public de-

fenders and special public defenders to

meet their constitutional and statutory

obligations;

e. providing adequate conditions in pub-
lic defender offices, client interview

areas, waiting rooms, libraries, and

courtroom holding areas.

3. Award to plaintiffs costs and attorneys
fees under 42 U.S.C. Section 1988.

4. Grant such other and further relief as

this Court deems necessary or proper.

As noted, the complaint requests, inter alia, the is-

suance of preliminary and penrmnent injunctions

requiring defendants to provide a statewide public

defender system which will guarantee minimal pro-

tection of the constitutional rights of accused indi-

gents.

Taken collectively, the named defendants-sued in

their official capacities-are among those principally

responsible for supervising the functions of govern-

ment being challenged in the complaint. The Gov-

ernor is constitutionally obligated to "take care that

the laws be faithfully executed," Connecticut Con-

stitution, Article Fourth, Section 12, and is also au-

thorized by statute to "investigate into, and take

proper action concerning, any matter involving the

enforcement of the laws of the state and the protec-

tion of its citizens." Connecticut General Statutes,

Section 3-1. As a practical matter, litigation of this

kind, in Connecticut and other states, as well as in

a federal forum, frequently involves named defend-

ants who are public officials at the local, state or

federal level. See, e.g., Sheffv. O'Neill, 238 Conn.

I (1996); New York State Ass'n for Retarded Chil-

dren v. Carey, 631 F.2d 162 (2d Cir. 1980). Foe v.

Cuomo, 700 F.Supp. 107 (E.D.N.Y.1988); and

Marisol A. v. GiulianL 929 F.Supp. 660

(S.D.N.Y.1996). As plaintiffs point out, legislators

are generally immune from civil lawsuits seeking

injunctive relief. In litigation seeking systemic or

institutional reform, public officials are often the

only appropriate defendants given their significant

positions of public trust and responsibility.

The Public Defender Services Commission is also

charged, by statute, with significant responsibility

for overseeing the public defender system. See

General Statutes Section 51-289, referenced in the

endnotes, including but not limited to Section

51-289(g), which states that the commission "shall

appoint ... as many assistant public defenders and

deputy assistant public defenders for the superior

court as the criminal or delinquency business of the

court may require." See also General Statutes Sec-

tion 51-293, which states that the commission

"shall appoint ... as many assistant public defenders

and deputy assistant public defenders for the super-
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1orcourtasthecriminalordelinquencybusinessof
thecourtmayrequire."

*4 The fact that a court-ordered remedy could

eventually require the expenditure of funds does not

render the case nonjusticiable. Gaines v. Mansom

194 Conn. 510, 529 n. 18 (1984); Pellegrino v.

O':Veill. 193 Conn. 670, 675-76 (1984); Tondro v.

Ward, 565 F.2d 48, 54 n. 8 (2d Cir. 1977). If that

were the case, then, as a practical matter, lawsuits

such as the instant one raising important systemic

concerns of constitutional magnitude could seldom

if ever be brought.

2. The Claim that the Separation of Powers Pre-

vents the Court from Ordering the Injunctive Relief

Requested.

Defendants also claim that pursuant to the separa-

tion of powers doctrine, the court is prevented from
ordering the relief requested. FN5 The defendants'

position is essentially that this case is nonjusticiable

because it presents political questions the resolution

of which will place the courts in conflict with co-

equal branches. This is because, defendants argue,

any meaningful remedy will require an order re-

quiring the expenditure of more money on the pub-

lic defender system. This properly lies within the

province of the other branches of government, not

the judiciary, contend the defendants. In support of

this argument, the state relies on numerous cases,

including Baker v. Carr, Pellegrino v..O'Neill,

Nielsen v. Kezer and other authorities. This argu-

ment is unpersuasive and calls for an unduly ex-

pansive application of the separation of powers

doctrine in light of controlling precedents.

FN5. Article Second of the Connecticut

Constitution provides in relevant part:

The powers of government shall be di-

vided into three distinct departments,

and each of them confined to a separate

magistracy-to wit-those which are legis-

lative, to one; those which are executive,

to another; and those which are judicial,
to another.

It is of course essential to the functioning of our

government that each coordinate branch have the

utmost respect for the prerogatives of the others and

not unduly encroach on these prerogatives. But the

caselaw makes it clear that the separation of powers

doctrine does not require judicial forbearance un-

less what is at issue is clearly delegated to a co-

ordinate branch, as was the case, for example, in

Pellegrino.

In Nielsen v. Kezer, Justice Palmer provided a co-

gent discussion of the question of when a court

should appropriately decline jurisdiction because a

case raises political questions the resolution of

which is beyond the court's authority in light of im-

portant and sensitive separation of powers con-

cerns. Citing Baker v. Carr, he noted that a case-

by-case analysis was required, and that "Prominent

on the surface of any case held to involve a political

question is found a textually demonstrable constitu-

tional commitment to a coordinate political depart-

ment," among other things. Nielsen v. Kezer, 232

Conn. at 75. In the recent case of Sheffv. O'Neill,

238 Conn. 1 (1996), in response to the State's claim

that the issues in the case were nonjusticiable,

Chief Justice Peters observed that: "In the absence

of a textual reservation, however, it is the role and

the duty of the judiciary to determine whether the

legislature has fulfilled its affinuative obligations

within constitutional principles." In this case, not-

withstanding defendants' claims, there is no

"textually demonstrable commitment" of the dis-

puted issues to a coordinate branch of government.

Moreover, the important claims being made in this

case, relating to thequality of representation being

provided to indigent defendants in our state, make

this a matter of peculiar concern to the judicial

branch,

3. The Claim that the case Must be Dismissed Be-

cause The Complaint Fails to Adequately Allege

"Injury-In-Fact" or "Actual Harm."

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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*5 Defendants argue that the complaint must be

dismissed because plaintiffs have failed sufficiently

to allege "injury-in-fact" or "actual harm," relying

on numerous cases, including Lewis v. Casey, 64

U.S.L.W+ 4587 (June 24, 1996), and Washington v.

Meachum, 238 Conn. 692 (1996). This argument is

unconvincing•

As plaintiffs note, because a party must have stand-

ing to invoke the subject matter jurisdiction of the

court, it is appropriate for a court to evaluate

whether a party has made a "colorable claim" of in-

jury when a motion to dismiss pursuant to Practice

Book Section 143 is made. Sadloski v. Manchester,

228 Conn. 79+ 83-84 (1984). As our Supreme Court

stated in Maloney v. Pac, 183 Conn. 313, 321

(198l):

Standing is not a technical rule intended to keep ag-

grieved parties out of court. Rather, it is a practical

concept designed to ensure that courts and parties

are not vexed by svits brought to vindicate nonjusti-

ciable interests and that judicial decisions which

may affect the rights of others are forged in hot

controversy, with each view fairly and vigorously

represented.

This limited inquiry into standing 'should not be-

come an inquiry into the merits in the early stages

of a case. The pleading requirements for injury ne-
cessary to establish standing sufficient to survive a

motion to dismiss are not onerous. Gay andLesbian

Law Students Assn. v. Board of Trustees, 236 Conn

• 453,463-64 (1996); Maloney v. Pac, 183 Conn. at

321. "The requirements of justiciability and contro-

versy are ordinarily held to have been met when a

complainant makes a colorable claim of direct in-

jury he has suffered or is likely to suffer, in an indi-

vidual or representative capacity." Gay and Lesbian

Students Assn. v. Board o/' Trustees. 236 Conn.

453, 463-64. See also Lujan v. Defenders of Wild-

I_/_, cited in Lewis v. Casey.

To establish standing in a case for injunctive relief,

plaintiffs do not necessarily need to allege that they

have already suffered harm as they would be re-

quired to do in other types of cases, but rather that

they are at imminent risk of harm if the court does

not grant the relief requested. L,tckey v. Harris, 860

F.2d 1012, 1017 (11th Cir.1988), cert denied, 493

U.S. 957 (1990); Riley v. Jeffes, 777 F.2d 143, 147

(3d Cir. 1985). In cases involving alleged depriva-

tions of constitutional rights, such as the instant

one, the element of injury may be established by al-

leging the deprivation of the right itself. Windham

Taxpayers Assn. v. Board of Selectmen, 234 Conn.

513, 526 (1995); Reitzer v. Board of Trustees, 2

Conn.App. 196, 201 (1984).

Mad'cover, Rules 108 and 109 of the Practice Book

do not require that every fact be specifically

pleaded. Rather, the requirement is that each plead-

ing "contain a plain and concise statement of the

material facts on which the pleader relies" so as to

"'fairly ... apprise the adverse pmly of the state of

the facts" which plaintiff intends to prove. As

already noted, our Supreme Court has repeatedly

cautioned that allegations of harm should be viewed

"broadly and realistically," not through the narrow

lens of archaic and abstract pleading rules. Nor-

mand Josef Enterprises. Inc. v. Connecticut Na-

tional Bank, 230 Conn. 486, 496 (1994)• The com-

plaint must be read in its entirety in such a way as

to "give effect to the pleading with reference to the

general theory upon which it proceeded, and do

substantial justice between the parties." DortOqed

v. October Twenty-Four, Inc., 230 Conn. 622, 629

(1994). As long as a complaint sufficiently alleges

facts to state a cause of action and avoid surprise or

unfairness; it will generally be considered suffi-

ciently well-pied.

*6 In this case, considering the nature of the allega-

tions in light of Connecticut's pleading require-

ments, I conclude that defendants' argument lacks

merit. Specifically, Paragraphs 61 through 74 of the

complaint read as follows:

F. HARMS TO PLAINTIFF CLASSES

61. The effects of these extreme caseloads and in-

© 2009 Thomson Reuters• No Claim to Orig. US Gov. Works.
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adeqtlateresourcesonthequalityof legalrepres-
entationarepervasive,andharmplaintiffsand
members of their class at every stage of their crim-

inal case. Public defenders are not able to spend ad-

equate time interviewing their clients, counselling

their clients, or even explaining the basic infon'na-

tion to their clients about the upcoming court pro-
cecdings. Forced excessive caseloads and inad-

equate resources prevent public defenders from

spending adequate time reviewing each client's file,

condocting necessary legal research, conducting ne-

cessary fact investigation and witness preparation,

pursuing motions for speedy trials', preparing for

trial, filing certain pretrial motions and exploring

pretrial alternatives to incarceration as well as sen-

tenting options.

62. Indigent criminal defense services function

without regard for, and in violation of accepted

minimum standards for training, workload, and re-

sources including those promulgated by the Amer-

ican Bar Association, the National Study Commis-

sion on Defense Services, the National Legal Aid
and Defender Association, and the National Advis-

ory Commission on Criminal Justice Standards and
Goals.

63. Excessive caseloads and inadequate resources

have caused high stress, low staff morale, and

burnout. Because the numbers of attorneys are in-

sufficient, there are no mechanisms for relief when

staff is overburdened.

64. Excessive caseloads have also caused mistrust

among plaintiffs and members of their class regard-

ing the adequacy of their public defenders. In part,

because weeks or months go by without contact

from their attorneys, many indigent criminal de-

fendants develop an understandable lack of confid-

ence in the public defender's office.

65. According to the 1993 Annual Report of the

Chief Public Defender, "the increasing difficulty

public defenders are having in keeping up with the

const_mtly excessive and serous caseloads," has

caused a "slowdown in the public defender's a_ility

to resolve cases expeditiously leading to increased

court delays and exacerbating the prison over-

crowding problem by prolonging the pretrial incar-

ceration of accused persons who cannot make bail."

(p. 7)

66. Overwhelming caseloads substantially contrib-

ute to the fact that virtually all cases "plead out." In

the G.A.'s there were only 0.1% or 64 out of 55,

767 of all cases disposed in FY 1992-93 in which a

jury trial was initiated. For a similar period in the

J.D. offices, in only 89 of 1,894 or 4.5% of all cases

disposed was a jury trial initiated. In 1993-94, 0.1%

or 59 out of 50,483 cases in the G.A. courts and

3.9% or 76 out of 1,903 eases in the J.D. courts

began in jury trial.

*7 67. Indigent criminal defendants in the state

court system are not afforded criminal process and

representation substantially similar to that afforded
criminal defendants of means.

For the above reasons, I conclude that the com-

plaint sufficiently alleges "injury-in-fact" or "actual

harm" for purposes of withstanding the pending
motion to' dismiss. Whether these allegations will

be proven at trial is a question for another day.

Summary and Conclusion

The defendants have raised important concerns in

their motion to dismiss. However, given controlling

precedents and the issues raised in the complaint, I

have concluded that this case ought not to be. dis-

missed at this early stage. Without in any way

reaching the merits of plaintiffs' claims, for the

reasons stated above, defendants' motion to dismiss
is denied.

Corm.Super.,1996.
Rivera v. Rowland

Not Reported in A.2d, 1996

(Corm.Super.), 18 Conn. L. Rptr. 117

WL 636475

END OF DOCUMENT

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



NO. CV-95-0545629S

CARLOS RIVERA, et al,
Plaintiffs

V.

JOHN ROWI.AND, et al.
Defendants

SUPERIOR COURT
JUDICIAL DISTRICT OF

HARTFORD/NEW BRITAIN

AT HARTFORD

NOTICE OF SETTLEMENT

Notice is hereby given to members of the plaintiff class in Rivera v. Rowland, No. CV-95-0545629S, and other

interested individuals, that the parties to the litigation have agreed to a resolution of the case. The lawsuit, brought on
behalf of clients of the Connecticut public defender system, alleged deficiencies in the staffing and operation of that

system. During the pendency of this action, defendants have made a number of significant improvements to the public

defender system. Among other things, additional funding has been appropriated for the system which ultimately will

be used to hire approximately 80 new attorney and support staff. In addition, for the first time since 1983, defendants
have increased the rates of compensation paid to special public defenders. They have also adopted attorney caseload

goals; developed and implemented a more comprehensive attorney training program; enhanced existing practice

guidelines; substantially revised the maimer in which they supervise and evaluate attorney performance; and announced
their intention to appoint a Director of Special Public Defenders, who will be responsible for the administration and

operation of the special public defender program.

In light of these changes, plaintiffs have agreed to withdraw the lawsuit, subject to the Court's approval. By its
terms, however, this withdrawal shall have no effect on any claims that may be made by any member of the plaintiff

class in direct review of any criminal conviction or adjudication by way of appeal or writ of error, in any sentence
review proceeding, in any juvenile delinquency proceeding, or in any habeas corpus proceeding arising out of a

criminal or juvenile delinquency conviction or adjudication.

The parties' joint motion to withdraw the lawsuit which describes in further detail the changes and

improvements to the public defender system is on file for public inspection at the OffiCe of the Clerk of the Superior
Court, Judicial District of Hartford, under the above docket number. In addition, copies of the motion may be

obtained by writing to Robin Dahlberg, American Civil Liberties Union, 125 Broad Street, New York, NY 10004..

Any member of the plaintiff class who wishes to oppose approval of the resolution of the lawsuit may submit

written objections to the attention of Judge Douglas Lavine in care of the Clerk of the Court, Superior Court, Judicial
District of Hartford, 95 Washington Street, Hartford, CT 06106, on or before Wednesday, July 29, 1999.

A court hearing in connection with this matter will be held at 2:00 p.m. on Tuesday, August 3, 1999 in

Courtroom 312 of the Superior Court, 95 Washington Street, Hartford, CT.

A class member is an individual who (a) was the subject of a pending criminal or juvenile delinquency
proceeding in Superior Court or a pending petition for a writ of habeas corpus on July 2, 1999, and (b) was

represented in that proceeding or in connection with that petition by a public defender or a special public defender.

Any individual represented by a public defender or special public defender for purposes of appeal only is not a

member of the class. A person previously represented but not represented on July 2, 1999 by a public defender or
special public defender is not a member of the class. Those filing written objections must demonstrate that they are a

member of the class by including with their objections the docket number of the pending case(s) or petition(s) and the
court(s) in which the case(s) or petition(s) are pending,

THIS NOTICE SHALL REMAIN POSTED IN THIS LOCATION
FOR A PERIOD OF NOT LESS THAN TWO (2) WEEKS.
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NO, CV95- 545629

CARLOS RIVERA

V.

JOHN ROWLAND, GOVERNOR, et al

: SUPERIOR COURT

: JUDICIAL DISTRICTOF HARTFORD

: JULY 2, 1999

JOINT MOTION FOR APPROVAL OF WITHDRAWAL OF ACTION

Plaintiffs, acting on behalf of themselves and the plaintiff class, by and through the

i undersigned counsel, hereby move for permission to withdraw this action, as required by Conn.
l

I Prac. Bk. § 9-9. A proposed withdrawal of action is attached as Exhibit 1.

In this class action lawsuit, plaintiffs alleged that severe understating, excessive

caseloads, inadequate policies and procedures, and other systemic deficiencies in the Connecticut

public defender system made it unlikely that the system's clients would receive constitutionally

and statutorily adequate representation in criminal and juvenile delinquency proceedings.

Plaintiffs further alleged that unless fflndamental changes were made in the system, significant
?

numbers of indigent persons represented by the system were threatened with the deprivation of
[

ii
L

;i their rights under the Sixth and Fourteenth Amendments to the United States Constitution, the

Connecticut Constitution and various state statutes.

Defendants strongly disagreed with plaintiffs' position. In response to the plaintiffs'

claims, defendants asserted that the Connecticut public defender system has continued to provide

effective representation to clients in all matters in which public defender representation is

provided. Defendants also raised or asserted several legal and jurisdictional defenses. In addition,

since this lawsuit was filed, defendants have made a number of changes to the Connecticut public

defender system. These include the following:



?

1. The budget approved by the General Assembly for the fiscal year ending June 30, 1998

included additional funding for the Public Defender Services Commission in the amount of

$1,350,000. This funding was used to increase the staffing of the public defender system by 20

•_ new attorney and support positions, to increase the funds available for outside services, such as

_ expert witnesses, by $170,000, and to increase the funds available for non-contractual special

: public defenders by $345,000.

2. During August 1997 the Habeas Corpus Unit was moved to new space in the Office of

the Chief Public Defender in Hartford. The permanent staffing of the unit has increased from 3

fu_btime attorneys to 4 full-time attorneys and one full-time investigator has been employed.

3. The budget approved by the General Assembly for the fiscal year ending June 30, 1999

included 4 new positions for staffing a new Judicial District office and 2 new positions for a new

i Juvenile office, both in New Britain.

4. The budget approved by the General Assembly for the July 1999 through June 2001

,. biennium included increased funding in the amount of $4,556,370 for FY 2000 and an additional

. increase of $2,184,992 for FY 2001. This total includes funding for 29 new permanent positions

in FY 2000, including a new Executive Assistant Public Defender position to serve as Director of

Special Public Defenders, and funding for an additional 25 new permanent positions in FY 2001.

The total also includes an increase in the appropriation for training, and funds for associated

expenses, for the purchase of 161 new computers and other equipment, and for an increase in the

rates of compensation for special public defenders.

5. ]'he Public Defender Services Commission adopted the following new or revised policies

on June 15, 1999: Caseload Goals foi Public DefenderS; Duties and Responsibilities of Director

of Special Public Defenders; Special Public Defender Supervision and Evaluation; Special Public

Defender Qualifications and Training; Special Public Defender Compensation .Rates; Annual

+ Performance Evaluation of Attorneys; Amendment to Guideline 2.1 of the Publlc Defender

Services Commission's "Guidelines on Indigent Defense" concerning training; and, other

_. changes to the "Guidelines on Indigent Defense". Copies of said policies are appended to this
i_ motion as Exhibits 2 through 9,

[i+ 6. According to the Annual Reports prepared by the Office of the Chief Public Defender

• I between January 1995 and January 1999 the average caseload per attorney in the Judicial District

offices has declined from 113 cases per year to 61 cases per year, the average caseload per.

attorney in the Geographical Area offices has declined from 1045 cases per year to 618 cases per

12 year, and the average caseload per attorney in the Juvenile Matters offices has declined from 716

i! cases per year to 544 cases per year. In addition, according to the Annual Reports, an attorney
:. has been added to the staff of the Training Department, and additional computers and legal

r, research software have been acquired.

The plaintiffs understand that the proposed withdrawal does not create any legal

obligations on the part of any defendant• Nevertheless, in light of the man)' positive changes in

Connecticut's public defender system that have occurred during the pendency of this litigation it
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is no longer necessary to proceed with the litigation. Accordingly, subject to appropriate notice to

the class, if required by the court, plaintiffs acting on behalf of themselves and plaintiff class

move for permission to withdraw this action, in accordance with Conn. Prac. Bk. § 9-9. The

defendants join in this motion.

BY:

/,/
Robin Dahlberg

Reginald Shuford
American Civil Liberties Union

125 Broad Street

New York, NY 10004-2400

(212) 549-2500

/-f
Ann Parrent

Philip D. Tegeler
Connecticut Civil Liberties Union Foundation

32 Grand Street

Hartford, CT 06106

(860) 247-9823

Attorneys for the Named Plaintiffs

Individually and as Class Representatives

DEFENDANTS

BY: RICHARD BLUMENTHAL

ATTORNEY GENERAL

]%obert B. Teitelman

Assistant Attorney General

55 Elm Street, P.O. Box 120

Hartford, CT 06141-0120

(860) 808-5355
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NO. CV95- 545629

CARLOS KIVERA : SUPERIOR COURT

V, : JUDICIAL DISTRICT OF HARTFORD

i JOH'N ROWLAND, GOVERNOR, et al : AUGUST 3, 1999

WITHDRAWAL OF ACTION

The parties to this action, acting through their counsel, hereby stipulate and agree that this

action be withdrawn, as set forth below:
it
ii
' l. This action is withdrawn.
tl
+1

l i 2. The named plaintiffs and members of the plaintiff class are precluded from reasserting

the causes of action for the relief sought in the Second Amended Complaint with respect to the

I: period of time up to and including the effective date of this withdrawal.

.: .,. This withdrawal shall have no effect on any claims that may be made by any of the

plaintiffs or any member of the plaintiff class in direct review of any criminal conviction or

adjudication by way of appeal or writ of error, in any sentence review proceeding, in any juvenile
:. delinquency proceeding, or in any habeas corpus proceeding arising out of a criminal or juvenile

i l delinquency conviction or adjudication..

4. Defendants will pay to counsel for the plaintiffs costs and attorneys' fees in the total

amount of $400,000 on or before August 17, 1999. Payment of this sum shall fully resolve any

and all claims for costs and attorneys' fees of any sort in connection with this action• Other than

this payment, both parties shall bear their own fees and costs.
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PLAINTIFFS

(individually and as class representatives)

BY: THEIR ATTORNEYS

Robin Dahlberg

Reginald Shuford

American Civil Liberties Union

125 Broad Street

blew York, NY 10004-2400

(212) 549-2500

BY:

Ann Parrent

Philip D, Tegeler
Connecticut Civil Libeaies Union Foundation

32 Grand Street

Hartford., CT 06106

(860) 247-9823

DEFENDANTS

RICHARD BLUMENTHAL

ATTORNEY GENERAL

Robert B. Teitelman

Assistant Attorney General

55 Elm Street, P.O. Box 120

Hartford, CT 06141-0120

(860) 808-5355
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ORDER

The court, having considered this Withdrawal of Action, and having determined that it is

in the interests of justice to permit the withdrawal of this action on the specified terms, hereby

!: ORDERS: The withdrawal of this action is approved and this action is hereby withdrawn, on the

terms specified in the accompanying Withdrawal of Action.

Dated at Hartford, Connecticut, this the 3rd day of August, 1999.

By the Court (Lavine, J.)

I:
P,

"j,
I.

Judge/ Assistant Clerk

3



CERTIFICATION

I hereby certify that a copy hereof was hand-delivered this date to all counsel and pro/se

parties of record, in accordance with Conn. Prac. Bk. § 10-12, to: Robert B. Teitelman, Assistant

Attorney General, 55 Elm Street, P.O. Box 120, Hartford, CT 06141-0120.

/,/
Ann Parrent
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PUBLIC DEFENDER SERVICES COMMISSIOM

CASELOAD GOALS FOR PUBLIC DEFENDERS

In order to insure that attorneys within the DMsion of Public Defender Services

are able to render quality representation to all clients and avoid unnecessary delay
in the disposition of cases, the Public Defender Services Commission establishes

caseload goals for individual attorneys as set forth below. It is the intention of the

Commission that said goals be used for purposes of requesting and maintaining

adequate resources f6r the Division through the budgeting process, for allocating
resources equitably within the Division, and for assignment of cases in individual
offices. Said goals reflect the Commission's view of what is desirable under current

circumstances and shall not constitute a limit on the actual number of cases that

may be assigned to an individual attorney.

For purposes of these goals, "caseload" shall be defined as the average number of

new cases assigned per attorney per fiscal year per individual public defender office

or unit. For combined JD/GA offices, an individual attorney shall be counted once

for purposes of calculating the average JD and GA caseload per attorney for that
office.

Caseload goals for the various types of representation ,provided shall be as

follows:

,. fledieial Districts. Not to exceed 75 cases.For purposes of calculating

the number of new cases assigned, murder cases and non-death

penalty capital felony eases shall be counted as 2 Cases, capital felony

cases in which the State seeks the death penalty shall be counted as 10

cases, and minor felony, misdemeanor and motor vehicle cases

accompanying major felony cases shall be excluded.

,

,

Geographical Areas. Not to exceed 45.0-500 cases,exceptfor GA 's 2, 6, &
i4, .v.berethe _ sbaIl be not to exceed525-575 cases. For pui'poses of

calculating the number of new cases assigned, cases that are nolled or

dismissed on the date of appointment and bail only appointments shall
be excluded.

t

Juvenile Matters. Not to exce_ 300-400 cases. For purposes of

calculating the number of new cases assigned, cases in which the

Juvenile is charged with Violation of a Court Order in a pending case
shall be exduded.

4. Habeas Corpus. Not to exceed 20-25 cases.

AdoptMJune 15, 1999



PUBLIC DEFENDER SERVICES COMMISSION

DUTIES & RESPONSIBILITIES oF

DIRECTOR OF SPECIAL PUBLIC DEFENDERS

There is established within the Office of Chief Public Defender the position of
Director of Special Public Defenders, which position shall be classified at the level of

Executive Assistant Public Defender. The Director of Special Public Defenders shall

report directly to the Chief Public Defender, and shall have duties and responsibilities

including, but not limited to, the following:

1. Administration and management of all Special Public Defender operations and
functions within the Division of Public Defender Services.

+

,

Evaluation of the qualifications of attorneys to serve as Special Public Defenders
in accordance with the minimum qualifications established by the Public

Defender Services Commission for GA, JD, Juvenile, Habeas Corpus, Appeals

and Capital Felony representation.

Maintaining a current list Of attorneys approved by the Chief Public Defender to

serve as Special Public Defenders in accordance with _51-291(11), C.G.S.

4. Actively recruiting qualified criminal defense practitioners to serve as Special
Public Defenders on a contractual or individual case basis.

.

Conducting a biennial review of Special Public Defender compensation rates, and

recommending appropriate adjustments in said rates to the Chief Public Defender

for inclusion in the Commission's biennial budget request.

Implementing and conducting a training program for Special Public Defenders in

coordination with the Director of Training.

, Acting as liaison to and as a member of the Standing Committee on Special Public

Defenders, responsible for the approval of applicants for Special Public Defender

Contracts and the monitoring of Special Public Defender performance under said
contracts.

8. Implementation and administration of all Special Public Defender contracts

approved by the Public Defender Services Commission.



9. Establishingandmaintainingasystemfor implementingthe Commission'spolicy
for SupervisionandEvaluationof SpecialPublicDefenders.

10,Investigatingallformal complaintsagainstSpecialPublicDefenders,and
reporting theresultsto theChiefPublicDefender.

11,Addressingandrespondingto issuesraisedbyclientsconcerningSpecialPublic
Defenders.

12.Providing support to attorneys in their capacity as Special Public Defenders.

13. Acting upon and approving requests for authorization to incur expenses of

defense in individual special public defender cases, in accordance with financial

limits established by the Commission.

14. Processing of all invoices for special public defender services, including

contractual and non-contractual payments.

15. Monitoring the assigned workload of Special Public Defenders to insure that the

number of assigned cases is not excessive and allows for effective representation.

16. Advising the Chief Public.Defender on all matters involving or related to Special

Public D e fenders,

Adoptodpme I5, I999



PUBLIC DEFENDER SERVICES COMMISSION

SPECIAL PUBLIC DEFENDER

SUPERVISION & EVALUATION

In order to insure that individual Special Public Defenders are providing adequate

and quality representation to indigent clients, the Director of Special Public

Defenders shall monitor the performance of Special Public Defenders on an ongoing
basis by the following methods:

1. Conduc_ periodic visits to the various courts for purposes of observing attorneys

in court in the performance of their responsibilities as Special Public Defenders.

. Annually su.rvey the supervising attorneys of all pubfic defender offices as to the

performance and reliability of individual contract and non-contract Special Public
Defelxders.

1 Periodically kiquire of judges in the various cburts as to_e qualityof the

representation and advocacy provided by individual Special Public Defenders, and

their reliability in performing their reiponsibilities on behalf of their clients.

4, Evaluate tlae trial skills of individual Special Public Defenders oft an on-going

basis through personal observation, review Of transcripts and/or discussions with

trial judges.

. In consultation with the Chief of Legal Services, evaluate the representation

provided by Special Public Defenders handling appeals, induding._e quality of

briefs filed and oral arguments in individual cases..

, In consultation with the Chief of Habeas Corpus Services, evaluate the

representation provided by Special Public Defenders handling habeas corpus

matters, including pleadings, case preparation and trial advocacy.

° In consultation with the Chief of Capital Defense & Trial Services, evaluate the

•representation provided by Special Public Defenders in capital cases, including the
raising of legal issues appropriate to a capital case, case preparation, and advocacy

at trial and penalty phase.



. Review all complaints arid habeas corpus petitions fded against Special Public

Defenders for indications of any problems or patterns of poor performance on

the part of an individual Special Public Defender.

9. Review all grievances filed against a Special Public Defender in which probable
cause has been found.

10, Make recommendations to the Standing Committee on Special Public Defenders

for the removal of attorneys from the list of approved SPD contractors as a result

of unsatisfactory performance.

11. Make recommendations to the Chief Public Defender for removal of attorneys

from the list ofattorneys available to accept appointments pursuant to §51-

291(11), C.G,S. as a result of unsatisfactory performance.

15,1999



PUBLIC DEFENDER SERVICES COMMISSION

SPECIAL PUBLIC DEFENDER

Q UALIFICA TIONS 6- TRAINING

The following qualifications and training requirements are established for attorneys

serving as Special Public Defenders:

Attorneys approved by the Chief Public Defender or the Standing Committee on
Special Public Defenders to receive appointments as Special Public Defenders on
a contractual or non-contractual basis in the various courts shall meet the

minimum qualifications established by the Commission for representation in

Geographical Area courts, Judicial District courts, juvenile delinquency matters,

appeals, habeas corpus matters, and capital felony cases, as set forth in the

attached Appendices.

,

.

Prior to receiving appointments, a Special Public Defender shall be required "co

participate in an SPD Basic Orientation course, which will familiarize the attorney

with _e duties and responsibilities of a Special Public Defender, address basic

criminal practice and procedure issues, and review the Commission's Gwdel/-m on

In&_rlz Defense Paixicipation in said course may be waived by the Chief Public

Defender or the Director of Special Public Defenders oa the basis o£ prior

experience as a Special Public Defender.

The Commission shall make ongoing professional education and training

programs available to Special Public Defenders, inc[i_ding but not limited to the

following:

Regularly scheduled professional education and training programs

presented by the Training Unit of the Office of Chief Public
Defender on various topics of criminal law and procedure, as well

as other topics relevant to the representation of clients in criminal
cases,

b) A trial advocacy training program for special public defenders

conducted annually by the Director of Special Public Defenders.

c) A mentor program, through which experienced criminal defense

attorneys are made available on a voluntary basis to provide advice
and assistance to special public defenders upon request.
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°

°

All Special Public Defender Contracts shall contain a provision requiting Specia]

Public Defenders to certify annually that they have completed six hours of

professional education and training, including public defender, bar and

professional association, regional, or national training events and seminars, and

taped or multimedia programs.

All Special Public Defender contracts shall contain a provision requiting Special
Public Defenders to be familiar with the Public Defender Services Commission's

G_de//nm On Ina_ De)Coue,and to observe said guidelines in accordance with

their "Purpose", as set forth at p. 1.

Adoptecl ]une I5, I999



PUBLIC DEFENDER SERVICES COMMISSION

Standards For The Appointment Of Special Public Defenders

In Geographical Area Courts

Attorneys who are appointed as a special public defender in a criminal matter in

Geographical Area (GA) courts should be attorneys who satisfy the following criteria:

l. Are experienced in the field of criminal defense and/or possess sufficient

education and training to enable them to adequately represent clients in

criminal cases; and,

2. Have demonstrated the necessary proficiency and commitmettt which

exemplify the quality of representation appropriate to the representation of

misdemeanor and felony cases;

3. Are familiar with diversionary programs and alternatives to incarceration that

arc available; and,

4. For Class B felony cases, meet the criteria set forth in the Standards For The

Appointment Of Special Public Defenders In Judicial District Courts.

The Chief Public Defender may consider any other comparable relevant

experience or qualifications that demonstrate an ability to adequately represent clients in

criminal c_es. Such qualifications or experience may be substituted in lieu of any of the
criteria set forth above.

Adopted June 15, 1999



PUBLICDEFENDERSERVICESCOMMISSION

Standards For The Appointment Of Special Public Defenders
In Judicial District Courts

Attorneys who are appointed as a special public defender in a criminal matter in

the Judicial District (JD) courts should be attorneys who satisfy the following criteria:

1. Are experienced and active trial practitioners with at least taro years iitigation

experience in the field of criminal defense; and,

, Have prior experience as lead or sole Counsel in no fewer than two criminal

jury or court trials of class D or greater felony cases or four criminal jury or

court trials of misdemeanor cases, which cases were tried to verdict or a hung

jury, or at least one jury or court trial of class D or greater felony cases and

two criminal jury or court trials of misdemeanor cases which were tried to

"verdict or a hung jury; and,

3. Axe familiar with and experienced in the utilization of expert witnesses and

evidence, including, but not limited to, psychiatric and forensic evidence; and,

, Have specialized training in jury trials or have demonstrated the necessary

proficiency and commitment which exemplify the quality of representation

appropriate to serious felony cases.

The Chief Public Defender may consider any other comparable relevant

experience or qualifications that demonstrate an ability to adequately represent clients in

serious felony cases. Such qualifications or experience may be substituted in lieu of any
of the criteria set forth above.

Adopted dune 15, 1999
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PUBLIC DEFENDER SERVICES COMMISSION

Standards For The Appointment of Special Public Defenders
In Juvenile Matters

Attorneys who are appointed as a special public defender in a delinquency

proceeding at the Superior Court for Juvenile Matters should be attorneys who satisfy the
following criteria:

1. Are experienced and active practitioners with experience in the field of

criminal defense; and,

, Are familiar with programs available at the juvenile court level for residential

and community based treatment including but not limited to psychiatric and/or

substance abuse treatment;

. Have specialized training in the representation of juveniles or have

demonstrated the necessary proficiency and commitment which exemplify the

quality of representation appropriate to juvenile cases; and,

, For Serious Juvenile Offenses (SJO), have prior experience as lead or sole

counsel in no fewer than two trials ofjuvenil e matters, which cases were tried
to judgement, or meet the criteria set forth in Paragraph 2 of the Standards For

The Appointment Of Special Public Defenders In Judicial District Courts.

The Chief Public Defender may consider any other comparable relevant

experience or qualifications that demonstrate an ability to adequately represent clients in

juvenile courts. Such qualifications or experience may be substituted in lieu of any of the
criteria set forth above.

Adopted June 15, 1999



PUBLICDEFENDERSERVICES COMMISSlbN

Standards For The Appointment Of Special Public Defenders

For Appeals

Attorneys who are appointed as a special public defender in a criminal appellate

matter should be attorneys who satisfy the following criteria:

1. Are experienced and active practitioners with litigation or appellate experience

in the field of criminal defense;

, Possess extensive research and writing skills and the ability to identify

appellate issues including, but not limited to, state and federal constitutional

issues, criminal procedural issues and evidentiary issues; and,

, Have specialized traiffmg in appellate brief writing, agree to read and study

appellate training materials provided by the Legal Services Unit of the Office

of Ch2efPublic Defender, or have demonstrated the necessary proficiency and

commitment which exemplify the quality of representation appropriate to

appeal cases.

The Chief Public Defender may consider any other eor_parable relevant
experience or qualifications that demonstrate an ab'ility to adequately represent clients on

appeal. Such qualifications or experience maY be substituted in lieu of any of the criteria
set forth above.

Adopted June 15, 1999



PUBLICDEFENDERSERVICESCOMMISSION

standards For The Appointment Of Special Public Defenders

In Habeas Corpus Cases

Attorneys who are appointed as a special public defender in a habeas corpus

matter should be attorneys who satisfy the following criteria:

1. Are experienced and active practitioners with at least two years trial or

appellate experience in the field of criminal defense;

, Have prior experience in the representation of habeas petitioners or prior

experience as lead'or sole counsel in no fewer than two jury or court trials or

two appeals;

.. Are familiar with the Civil rules of procedure which govern habeas corpus and

the applicable standard for the effective assistance of counsel in criminal

matters;

4. Are familiar with and experienced in the utilization 0fexpert witnesses and

evidence; and,

. Have specialized training in the representation of clients in habeas corpus

matters, agree to read and study training materials provided by the Habeas

Corpus Unit of the Office of Chief Public Def'ender_ or have demonstrated the

necessary proficiency and commitment which exemplify the quality of

representation appropriate to habeas corpus cases.

The Chief Public Defender may consider any other comparable relevant

experience or qualifications that demonstrate an ability 'to adequately represent clients in

habeas corpus matters. Such qualifications or experience may be substituted in lieu of any
of the criteria set forth above.

Adopted J,tne 15, 1999



PUBLIC DEFENDER SERVICES CO_HSSION

QUALIfiCATIONS OF ATTORNEYS TO BE APPOIIVTIID

AS SPECIAL PD-BLIC DEFFaNDERS h_ CA2ITAI FELONY CASES

Oualifientions

Attorneys who are' appointed as lead counsel in capital cases should be attorneys who sads_

the followingcriteria:

i. Are experienced and active _a/practitioners with at l_e.as_seven years litigation

experience in the field of criminal defense; and

Have prior experience as lead or sole counsel in no fewer than nLne criminal jury.

trials of serious and complex c_ which were tried to verdict or hung jury. If

the attorney, has experience as lead Or co--cdunseA in a cap[taI case that was _ed

through the sentencing phase then seven, not nine, prior jury trials are requked.

Of the nine jury trimIs which were tried to completion, the attorney should have

been lead or sole counsel in at lea_ three cases in which the charge was murder

or felony murder;, or alternatively, of the nine jury trials, at least one was a
murder or felony murder trial and an additional five were felony jury trials of C

de=ore= fe!ouies or greater;, for _torneys with prior capitol fe!ony trial experience

one additional felony _ of the seven felony trials was for murder or felony

murder, or six were felony jury and cou_ _als of C den felonies or greater;
and

. Are familiar with and experienced in the utilization of eypert wimesses and

evidence, _ncluding, but not lJndted to, psychiatric and forensic evidence; and

. Ffave comple:ed a ce:fified tr'd._g pmgra.,n in the litigation of capital felony

defense; or a_._ree to read and study capital fetony defense trial training and

mifigatibn prepa.t'al_on and presentation materials compiled by and provided by the
Trial Se,,'vices Unit of the Office of the Chief Public Defender.

, Have demonstrated the n_ess_.ry, proficiency and com_tment which exemplifi,'

the quality, of representa6on a.opropriate to capital cases.
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Attorneys who xr_ appointed as co-counsel in cap_.tal cases should be attorneys who (aua//_.
lead counsel or rn_t the following crita.,-ia:

Are experiencedand activetr/alpracd.tione:-swith a_ le_t four years lldgation

exgedence in the _.eld of crimin_I defense; and

Have prior experience as lead counsel or co-counsel in no fewer Lhan fouLr

crLmLnal jury bialsof class C or geater felony cases which were tried to verdict

or hung jury, including at least one trial in wh/ch the charge was murder or

felony murder; or have participated as lead or co-counsel in one prior ca.pir.zl

fe!onyjury trial tried to comoledon through the sentencing phase; and

H_,ve completed a certified trainLng prog-r-_m in the litigadon of czp[ml felony

defense; or a.gree to _ead and study cap[t,cd, felony defense trial tr'aining and

rnitigat:ion preparation and presentation materials compiled by and provided by the
Tfia2 Services Unit of the Office of the Chief Public Defender.

. Have demonstrated the necessary proficiency and commitment which exemplify,

the quality of representation appropriate to capital cases.

An aRome.y who dens _ot met these requi.rgments may be appointed or co-counsel ff the

attorney demonstrated to the Commiss_oa that he or she can provide competent representation.
The Commission may consider the fotlowing:

a.

b.

C.

d.

F_.xperience in the trial of crimLnal cases;

Specia_ed post-g:r'ad_te _g in jury bials;

Specialized training in the defense of persons accused of capital crimes;

Any otker relevantcon_demfiorts.



PUBLIC DEFENDER SERVICES COMMISSION

SPECIAL PUBLIC DEFENDER

COMPENSATION RATES

Effective July 1, 1999, compensation for attorneys appointed to serve as Special
Public Defenders pursuant to _51-293, C.G.S. is established in accordance with _51-

291(12), C.G.S., as follows:

Non-Contractual Hourly Rates

Misdemeanor Cases:

In Court $35 per hour

Out of Court $25 per hour

Felony Cases, Habeas

& Appeal.s: In Court $60 per hour

Out of Court $40 per hohr

Death Penalty Cases:

(Trial, Appeal & Habeas)
All Services $60 per hour

Juvenile Delinquency:

Same hourly rates as for misdemeanor or felony cases,

based upon underlying charge.

Contract Rates

JD Cases

GA Cases (Exclucting Class B felonies)

Juvenile Cases (Excluding Serious Juvenile Offenses)

Habeas (Guilty Plea cases only)

$500 per case
$250 per case

$250 per case

$750 per case

Contract Cases ToTrial

Same compensation rates upo n commencement of trial as above non-contractual

hourly rates.



Saidcompensationratesshallbe reviewedbythe ChiefPublicDefender and the

Director of Special Public Defenders at least biennially to corisider any adjustment in

the rates necessary to insure the adequacy of the rates of compensation paid to

Special Public Defenders. In assessing the adequacy of the compensation rates, the

Chief Public Defender and the Director of Special Public Defenders shall take into

consideration the rates of compensation paid by the Federal District Court for the

District of Connecticut to attorneys serving oa the CJA Panel of assigned counsel, as

well as rates paid within the jurisdiction for other court appointed legal services. Prior

to submission of the Commission's biennial budget request, the Chief Public

Defender shall report any recommendation for adjustment of the rates to the Public

Defender Services Commission to allow for inclusion of a request for increased

funding in the Commission's proposed budget.

15,
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PUBLIC DEFENDER SERVICES COMMISSION

ANNUAL PERFORMANCE EVALUATION OF

ATTORNEYS

All Public Defenders, Supervisory Assistant Public Defenders, Assistant Public

Defenders and Deputy Assistant Public Defenders shall be evaluated annually as to

their performance in accordance with the following requirements:

, Supervisory attorneys shall complete a written evaluation of each attorney under

their supervision in accordance with criteria established by the Chief Public

Defender. Supervisory attorneys shall meet with each attorney to discuss the

attorney's performance and review the written report. Said written report shall
then be forwarded to the Director of Personnel in accordance with a schedule

established by the Chief Public Defender.

,

.

The Director of Personnel shall develop forms and procedures for conducting
attorney performance evaluations.

Annual performance evaluation of attorneys shall include assessment of the

following:

a) Effectiveness in the representation of clients.

b) Professionalism in relationships with clients.

c) Familiarity with the Public Defender Services Commission's Otddddms On

Indz_ _ and observance of said guidelines in accordance with their

"Purpose", as set forth at p. 1.

d) Professionalism in working relationships with colleagues and office
support staff.

e) Effectiveness in management of time and'workload.
f) Use of office resources effectively and appropriately.

g) Adherence to Commission Policy regardingwork hours for attorneys.

h) Professional development and achievements.
i) Participation in a minimum of twelve hours of professional education and

training annually, including public defender, bar and professional
association, regional, or national training events and seminars, and taped or

multimedia programs..

j) Professionalism in working relationships with judges and other court
personnel.

k) Maintaining positive public image for Office of Public Defender.

1) Such other criteria as the Chief Public Defender may determine.
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In order to conduct annual performance evaluation of attorneys fairly and

effectively, supervisors should observe the attorney's courtroom performance and
interaction with clients and court personnel during the year, and may review case

files to evaluate the attorney's approach to individual cases.

Supervisory attorneys shall be evaluated annuallyby the Chief Public Defender or

Deputy Chief Public Defender, or their designee in accordance with the same

procedures as set forth in paragraph 1. Annual performance evaluation of

supervisory attorneys shall include assessment of the supervisor's management

skills, performance of administrative duties, adherence to Commission policies,

compliance with directives of the Chief and Deputy Chief Public Defender, and

effectiveness in supervising their office.

Adop d 15,I999



• PUBLIC DEFENDER SERVICES COMMISSION

AMENDMENT TO GUIDELINE 2.1 OF THE

PUBLIC DEFENDER SER VICES COMMISSION'S

"GUIDELINES ON INDIGENT DEFENSE"

PART II, TRAINING

Guideline 2.1 Training,

(_)

Co)

(c)

(d)

Counsel should be familiar with substantive criminal law, criminal procedural law, the

Connecticut Rules of Practice and the prewillng customs or practices of the court in

which he/she practices.

Counsel has a continuing obligation to stay abreast of changes and developments in

criminal law and criminal procedure.

Counsel has a continuing obligation to contlnue.his/her legal training, professional development
and education through the weekly review of the Connecticut Law Journal and other legal

periodicals. Counsel should also participate in public defender, bar and professional
•association, regional, or national training events and seminars, and taped or multimedia

programs. Public defenders, assistant public defenders, and deputy assistant public

defenders employed by the Commission should complete a minimum of twelve hours of
such training annually. Special public defenders should complete a minimum of six

hours of such training annually.

Newly appointed attorneys shall be required to participate in the following
training activities during their first year as employees of the Division of Public
Defender Services:

O) A New Attorney Training Program conducted by the Training

Department covering the duties and responsibilities of a public defender,

ethics of defense practice, basic criminal practice and procedure, and a
review of the Connecticut Public Defender Services Commission

Guidelines on Indigent Defense. Said Training Program shaU be
conducted over a twelve.month period in accordance with a curriculum

developed by the Training Department.

(2) A Trim Advocacy Program conducted by the Training Department

covering the development of basic trial skills for criminal defense.



.

O) A Mentor Program through which newly appointed attorneys will be

paired with an experienced attorney for the first six months of

employment. The mentor will be available to meet periodically with the

new attom, ey and to provide advice and assistance as necessary to

support the new attorney during this transition period.

(4) The Chief Public Defender may vary any of the requirements of this

section based on the prior experience of the newly appointed attomey.

(e) Supervisory attorneys shall be provided wifll management training on a

regular periodic basis.

Ade,dJ 15,1999



GUIDELINES ON INDIGENT DEFENSE

Connecticut Public Defender Services Commission
PURPOSE:

These guidelines are intended to encourage public defenders and special public defenders

contracted by the Division of Public Defender Services to perform to a high standard of representation
anti to promote professionalism in the representation of clients. These guidelines are intended to be
used as a guide for the representation of clients. However, the obligations due a client are not limited

by the guidelines articulated here; attorneys are also expected to use their lndividttal professional
judgment in representing clients, lf that jttdgment mandates a departure from the guidelines, the

attorney should be aware of and be able to articulate the reasons that a departure from the guidelines
is in the client's best interests.

These guidelines should be used by attonzeys ilz evaheath_g and hnprovh_g their own

performance and by supervising attorneys in eval,tating staff performance. However, 'these guidelines
are not intended to be used as criteria for the judicial evaluationof performance or alleged misconduct
of defense counsel to determine the validity of a conviction.

PART I, GENERAL GUIDELINES

GUIDELINE 1.1. Role of Defense Counsel,

(a) Counsel should zealously represent and advocate for each client and render effective
assistance of counsel.

(b) To ensure the preservation, protectiotf and promotion of the client's rights and interests,
counsel should:

(I)" be proficient in the applicable substantive and procedttral law;

(2) acquire and maintain appropriate experience, skills and training;

(3) • devote adequate time and resources to the case;

(4) engage in the preparation necessary for quality representation;

(5) endeavor to establish and maintain a relationship of trust and open
communication with the client;

(6) keep.the client informed and seek the la_l objectives of the client; and

(7) make accommodations where necessary due to a client's special circumstances,
such as youth, mental or physical disability, or foreign language barrier.

(c) Counsel should adhere to the Rules of Professional Conduct and other guidelines of

professional conduct stated in statutes, rules, court decisions, codes or canons.



(d)Counselshouldactwithreasonablediligenceandpromptnessin representingclients.

(e)All counselshouldabidebythepoliciesadoptedbytheConnecticutPublicDefender
Sei'vicesCommissionandtheChiefPuNicDefenderin regardtotherepresentationof aclient.

GUIDELINE1.2, Role of Defense Counsel in Juvenile Matters.

(a) Counsel should abide by the guidelines enumerated in Guideline 1. I.

• (b) The duty to keep the client informed may extend, in the case of a juvenile client, to a parent
or guardian whose btterests are not adverse to the juvenile's, subject to the requirements of client

cot_jqdentiality.

(c) Counsel injuvenile matters often has occasion to counsel the client and, in some cases, the

client's family with respect torelated non-legal matters (e.g, education, family, therapy, etc.), which
should be discharged to the best of counsel's training and ability or with appropriate assistance of other

professions by referral.

(d) Whenever the nature and circumstances of the case permit, counsel should explore the

possibility of an early diversion from the fornml juvenile court process through other community
resources. Participation in non-judicial stages of the iuvenile court process may well be crirical to

such diversion, as well as to protection of the client's rights.

(e) Counsel should be prepared to assist in securing appropriate legal or other services for the

client in matters arising from or related to the jut'chile proceedings.

if) Counsel should be familiar with dispositional alternatives and services, should investigate
the client's social educational and psychological history, and should advocate a plan approved by the

client generally proposing the least restrictive alternative.

(g) In any case in.which a judicial detention hearing will be held regarding a juvenile client,
counsel should be prepared to present facts and arguments relating to the jurisdictional sufficiency of

the allegations, the appropriateness of the place of and criteria used for detention, and any
noncompliance with procedures for referral to court or placement in detention. Counsel should also be
prepared to present evidence with regard to the necessity for detention and, to the dxtent possible, a

plan f or pretrial release of the juvenile client.

(t0 In the dispositionaI phase of a delinquency proceeding, counsel should take appropriate

steps to evaluate and augment the recommendations of the state $o that the ultimate disposition is
tailored to the client's individual needs.

(0 Counsel should explain the nature of the disposition hearing, the issues involved, and tlte
alternatives available to the court. Counsel should also explain fully and candidly the nature,

obligations, and consequences of any proposed dispositional plan, including the meaning of conditions
of probation, the chaiacteristics of any institution to which commitment is possible, and the probable
duration of the client's responsibilities under the proposed dispositional plan. Counsel should not
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make or agree to a specific disposittonal recommendation without a client's consent.

0') Counsel should exercise discretion hz revealing or discussing the contents of psychiatric,

psychological, medical and social reports, tests or evahtations bearing on the client's history or
condition or the history or condition of the client's parents. Dr general, counsel should not disclose

information or conclusions contained in s|tch reports to tlle extent that, ill counsel', judgment based on
ktJowledge of tl,e client and the client's family, revelation would be likely to affect adversely the client's
well-being or relationships within the family and disclosure is not necessary to protect the client's

hlterests hi the proceeding.

(k) WTlen a dispositional decision has been reached by tile court, it is counsel's duty to explahl

the nat,re, obligations, and consequences of the disposition to the client and his or her family, and to

,rge upon the client tire need for accepthlg and cooperating with the dispositional order.

GUIDELINE 1.3. Representation after Disposition.

(a) Counsel's responsibi!ity to the client does not necessarily end with dismissal of the charges
or entry of a final dispositional order. Counsel sl,ould be prepared to counsel and render or assist ht

securing appropriate legal services for the client in matters arishzg from tire original proceedhzg.

PART II. TRAINING

GUIDELINE 2.1. Training and Experience. "

(a) Counsel should be familiar with substantive criminal law, criminal procedural law. the

Connecticut Rules of Practice and the prevailing customs or practices of the court in which he/she

practices,

(b) Counsel has a continuing obligation to stay abreast of changes and developments in criminal

law and criminal procedure.

(c) Counsel has a continuing obligation to continue his�her legal training, professional
development and education through the weekly review of"the Cormecticut Law Journal and other legal

periodicals. Counsel should participate in public defender, bar'and professional association,
regional, or national training events and seminars, [as well as training] and taped or multimedia

progt'ams. Public defenders, assistant public defenders, and deputy assistant public defenders
employed by the Commission should complete a minimum of twelve hours of such training
annually. Sp_c_,a_ publ_..e defeuders should complete a minimum nf sLx hours o_ sucl_ training

annually.

(d) Newly appointed attorneys shall be required to participate in the following training
activities during their first year as employees of the Division of Public Defender Services:

(i) A New Attorney Training Program i:onducted by the Training Department

covering the duties and responsibilities of a public defender, ethics of
defense practice, basic criminal practice and procedure, and a review of
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(2)

the Connecticut Public Defender Services Commission Guidelines on

Indigent Defense. Said Training Program shall be conducted over a

twelve-month period in accordance with a curriculum developed by the
Training Department.

A Trial Advocacy Program conducted bY the Training Department covering
tire development of basic trial skills for crinfinal defense.

(3)

(4)

A Mentor Program through _hkh ne_'ly appointed attorneys will be paired
with an experienced attorney for the first sin months of employment, The

mentor will be available to meet periodically with tire new attorney and to
provide advice and assistance as necessary to support the new attorney
during this transition period.

The Ctfief Public Defender may vary any of the requirements of this

section based on the prior experience of the newly appointed attorney.

(e) Supervisory attorneys shall be provided with management training' on a regular

periodic basis.

09 Prior to undertaking the defense of one accused of a crime, counsel should have sufficient
training or experience to provide competent representation for that case. Where appropriate, counsel
should consult with more experienced attorneys to acquire knowledge and familiarity with all facets of
criminal representation.

l,

PART III.LAWYER-CLIENT RELATIONSHIP

GUIDELINE 3.1. Establishment of Relationship.

(a) Counsel should seek to establish a relationship of trust and confidence with the client.

(b) As soon as practicable after being appointed, counsel or counsel's representative should
contact the client and conduct an initial client interview.

(c) Counsel should schedule confidential legal visits with the incarcerated client when necessary

to provide effective representation and maintain effective corrmiunication with the cllent by mail or
telephone.

(d) Counsel should preserve client confidences and should not knowingly disclose confidential

information obtained during the course of representation, unless autt, orized to do so by the client or tl*e
court or as otherwise permitted by law or the Rules of Professional Responsibility.

(e) Counsel should ensure that barriers to communication with the clients, such as differences

in language or literacy, are overcome. Counsel should make accommodations where necessary due to

a client's special circumstances, such as youth, mental or physical disability, or foreign language
barrier.



GUIDELINE 3.2. Duty to Keep Client Informed.

(a) Counsel should keep the client informed of any developments in the case and the progress

of the preparation of the defense, and provide sufficient information to permit intelligent participation
in decision making by the client.

(b) Counsel should comply with reasonable requests for information from the client and reply
to client correspondence and telephone calls.

(c) Counsel should inform and explain to the client that he/she has the constitutional right to
plead not guilty; to be tried by a judge or a jury; to the assistance of counsel; to confront and cross-
exanaine witnesses against him/her; to testify and, to not be compelled to incriminate him/herself,

(d) Counsel should explain to the client the court procedures.

(e) Counsel should explain the attorney-client priv_fege to the client and explain to the client
that he/she is not required to speak to anyone regarding the case without counsel present.

GUIDELINE 3.3. Protecting Confidentiality.

Counsel should ensure that confidential commun!catlo.ns between defense counsel and
theclient are conducted in privacy, including reasonable efforts to compel court and other

officials to make necessary accommodations for private discussions between counsel and clients in

courthouses, lock-ups, jails, prisons, detentlotl centers, and.other places where clients must
confer with counsel.

GUIDELINE 3.4. Initial Client Interviews

(a) Counsel should conduct a client interview as soon as practicable after being appointed by

the court, in order to obtain information necessary to provide quality representation at the early stages

of the case and to provide the client with information concerning counsel's representation and the case
proceedings. Counsel should conduct the initial interview with the client sufficiently before any court
proceeding so as to be prepared for that proceeding,

(b) To the extent possible, counsel should prepare for an initial interview with the client by
reviewing petitions and/or charging docunlents, police and other investigative agency reports, and the

reports of pretrial detention agencies, where applicable.

(cJ To the extent possible, counsel should obtain the following types of information from the
client at the initial interview:

(1) the facts surrounding the allegations against or affecting the client,"

(2) arty possible witnesses who should be located;



any evidence of improper conduct by poffce or other investigative agencies;
fl_venile or mental health departments or the prosecution which may affect the
client's rights/

(4) any evidence that shotdd be preserved; and

evidence of the client's competence to stand trial at,d/or mental state at the time

of the offense.

(d) As applicable, 8ounsel should convey the following types of it(ormation to tile client:

(i) the nature of the allegations, what the state mast prove, and mcL_bmtm potential
sentence;

(2) an explanation of the attorney-client privilege and btstructions not to talk to

anyone about the facts of the case without first consulth_g with the attorney;

(3) a general procedural overview Of ate likely progression of the case:

(4) the procedures that will be foUowed in setting the conditions of pretrial release,

if applicable to the type of proceedbzg and the particular client;

(5) an explanation of the type of h(ormation.that _vill h'kely be requested in an)'
interview that nmy be conducted by pretrial release, family services personnel,

or others what information the client sho,dd and should not provide;

(6) the intportance of mahttainhzg contact with cout,sel attd the need to notify

counsel of any change of address;

(7) the names and contact informaa'on regarding counsel and staff assisting wit7,
the case;

(8) when counsel will see the client next;

(9) realistic answers, where possible, to the client's questions; and

(zo) any arrangements that will be made or attempted for the satisfaction of the
client's needs, including medical or mental health attention and contact with

family or employers.

GUIDELINE 3.5. Control and Direction of the Case.

(a) Counsel should advise the client of those decisions that are ultimately for the client, which
axe::

(1) what pleas to enter;



(2)whetherto acceptapleaagreement;

(3)whethertowaiveajury trial;

(4)whethertotestifyinhis/herownbehalf;

(5)whethertoappeal;

(6)whethertoapplyfor sentencereview.

(b)Counselshould also advise the client of the cl!ent's right to assert certain defenses that

include extreme emotional disturbance or insanity, when applicable.

(c) Counsel should advise the client of the existence of any lesser-included offense.

(d) Counsel should advise the client that strategic and tactical decisions will be made by

counsel.

(e) Counsel should discuss a client's decision whether to testify at trial.

09 Counsel should 3%lly advise the client of the advantages and disadvantages of either a court

trial or a fury trial.

PART IV. CONFLICTS OF INTEREST

GUIDELINE 4.1. Conflicts.

(a) Counsel should adhere to the Rules of Professional Conduct regarding conflicts of interest.

(b) Counsel should be cognizant of the existence of.any potential and actual conflicts of interest

which would impair counsel's ability to represent a client, such as if the representation of one client's

interests are materially adverse to those of a current or former client.

(c) Except for preliminary matters such as arraigtunen_ or an initial hearing; counsel should not

represent a client when a conflict of interest exists between co-defendants or multiple defendants such
that the representation of one client will be directly adverse to the other client.

(d)Counsel should not represent a client if the representation of that client may be materially

limited by the lawyer's responsibilities to another current or former client or to a third person, or by

the lawyer's own interests, unless:

(i) The lawyer reasonably believes the representation will not be adversely
affected; and

(2) The client consents after consultation, which consent should be documented by
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counsel in counsel's file. When the representation of multiple.clients in a

single matter is undertaken, the consultation should include explanation of the
implications of the common representation and the advantages and risks
involved.

(e) Counsel who has formerly represented a client should not thereafter use information
relating to the former representation to the disadvantage of a former client unless the information has

become generally known or the ethical obligation of confidentiality otherwise does not apply.

(0 Counsel should not withdraw solely on the basis of a personality conflict with th.e client or a
difference of opinion as to how to proceed in the case, unless required by the Rules of Professional
Conduct.

(g) The filing or existence of a habeas corpus petition or grievance against counsel in regard to
his/her quality of representation shall not create a conflict of interest per se. Withdrawal by counsel

from the representation of a client under such circumstances should occur if ordered by the court upon
motion by the client or if counsel is of the opinion that the filing or existence of the habeas corpus
petition or grievance will interfere with counsel's ability to adequately represent the client.

(h) Counsel should withdraw upon the filing of a civil lawsuit against counsel by a client

alleging malpractice, a finding of probable cause in connection with a grievance complaint, or if
counsel has been scheduled to testify at a habeas corpus trial in which (1) counsel is the subject of the
claim of ineffective assistance of counsel which has been raised in the.petition; and (2) the pleadings
have been closed. "

PART V. PRETRIAL RELEASE

GUIDELINE 5.1. Pretrial Release.

(a) When a client is in custody, counsel should explore with the client the pretrial release of the

client under the conditions most favorable to the client and attempt to secure that release.

(b) Counsel shouM obtain information regarding the clients including family and community
ties, immigration status, school or employment history, physical and mental health, participation in
community programs, past criminal and delinquency record, thd ability of the client, "relatives or third

parties to meet any financial conditions of release, and the names of individuals or other sources that
counsel can contact to verify the information provided by the client.

(c) Where appropriate, counsel should make a proposal concerning conditions of release that
nre least restrictive with regard to the client. Counsel should assist the client in contacting parents,

spouse, relatives or ot!+erpersons who may assist the client or provide third party surety.

(d) If the.court sets conditions of release, counsel should explain to the client the conditions of
release and potential consequences of violating such conditions. If the court sets as a condition of
release that security be posted, counsel should explab_ to the client the available options attd

procedures for posting security.



(e)Wheretheclientis not able to obtabz release under the conditions set by the court or where

new information becontes available, counsel should consider pursuing modification of the conditions of

release under available procedures. When appropriate, counsel should also pursue the client's right
to review under applicable law.

09 Where the client is unable to obtain pretrial release, counsel should bzform the court and the

jail or juvenile detentiot_ fac(lity personnel about any medical, psychiatric, or security needs of the
client.

PART VL PRETRIAL PREPARATION

Guideline 6.1. Preliminary Preparation.

(a) Counsel should examine and seek copies of all pertinent and available court documents.

(b) Counsel shotdd research and review the relevant statutes and caselaw to identify:

(1) the elements of the charged offense(s);

(2) any defects in rlte charging instrument, such as statute of limitations or double

jeopardy; and

(3) the available defenses, ordinary and affirmative, and whether notice of any
defense is required and any specific timelines for giving such notice.

(c) Counsel should take advantage of any opportunity for the earliest possibIe discovery,
including review of the files of the State's Attorney and police reports or other documents in their

possession.

(d) Counsel should seek preservation and�or discovery of any evidence likely to become
unavailable unless special measures are taken.

GUIDELINE 6.2. Investigation.

(a) Counsel should conduct a thorough investigation prior to trial, including investigation of

potential witnesses, physical evidence and the scene of the crime.

(b) Where appropriate, counsel should obtain the assistance of experts and other professiotzals

to provide consultation and testimony regarding {ssues in the case, evaluations of clients

and others, and testing of physical evidence.

(c) DurLng investigation attd trial preparation, counsel should develop and continually reassess
a defense theory of the case
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Guideline 6.3. Formal Discovery.

(a) Counsel has a duty to pursue as soon as practicable discovery procedures provided by

applicable law. In considering discovery requests, counsel should take into account that such requests
may trigger reciprocal discovery obligations.

(b) Counsel should consider seeking discovery of the following items:

(1) potential exculpatory information;

(2) the names and addresses of all prosecution witnesses, their prior statements,

and criminal record, if any;

(3) all oral and/or written statements by the client and details of the circumstances
under which the statements ',,,'eremade;

(4) the prior criminal and�or delinquency record of the client and any evidence of
other misconduct that the prosecutor may intend to use against the client;

(5)

: (6)

all physical evidence, it,eluding books, papers, documents, photographs,
tangible objects, buildings or places, or copies, descriptions, or other
representations, or portions thereof, relevant to the case;

all results or reports of and undel'lying dbla regarding relevant physical or

mental examinations, scientific tests, experiments and comparisons.

(7) statements of co-defendants;

(8) . reports or notes of searches or seizures and the circumstances of any such
searches or seizures.

GUIDELINE 6. 4, ' Pretrial Motions,

(a) Counsel should file pre-trial motions and memoranda and briefs in a timely fashion, as

necessary to protect the client's rights after consideration of the'statutes, caselaw and constitutional

provisions.

(b) Before filing a pretrial motion, counsel should consider all), potential adverse effects that

might result from the filing of the motion.

(c) Counsel should file a motion for a bill of particulars prior to trial, except when tactical
reasons exist for not doing so.

10



PARTVII. PLEA NEGOTIATIONS.

GUIDELINE 7.1. Discussions with the Client Concerning Plea Negotiations.

(a) Aider interviewing the client and develophzg a thorough kvowledge of tile law and facts

of the case, counsel should discuss with the client all alternatives, htchtdhtg the possible resohttion of
tire case through a negotiated plea of guilty. Counsel should make it clear to the client that tl,e ultimate

decision to enter a plea of guilty has to be made by the client.

(b) Counsel should advise the client with complete candor concerning all aspects of the case,

including a candid estimate of the probable outcome.

(c) Counsel should caution the client to avoid communication about the case with witnesses or
other individuals, except with the approval of counsel.

(d) Counsel should explain to the client the evidence that the state has and elicit from the client

all relevant information in regard to the aspects of the case, including but not limited to, background
information concerning the defendant, his/her prior convictions and the events surrounding the offenses

charged.

(e) Counsel should discuss with the client any ongoing plea negotiations and convey all offers
to the client.

(t') Counsel should discuss with the client the advantages 'and disadvantages of accepting a plea

agreement.

(g) Counsel should discuss with the client any rights that are waived by acceptance of a plea

agreement.

(h) Counsel should discuss with the client the nature of the charge to which he/she would be

entering a plea, the possible maximum and/or mandatory sentences which the client is exposed to as a

result of the pica and any other questions that the court may raise duri.ng the plea canvass.

GUIDELINE 7.2. Conduct of Plea Negotiations.

(a) Counsel should hot accept or reject any plea agreeraent without the authorization of the
client.

(b) Counsel should not intentionally understate or overstate the risks, hazards, or prospects of
the case to exert undue influence on the client's decision as to his/her plea.

GUIDELINE 7. 3. Prerequisites for Guilty Pleas.

(a) Before counsel advises the cliet,t to plead guilty, counsel should be satisfied as to the

following:

tl



(I) That the client admits guilt, or believes that there is a substantial likelihood of
conviction at trial, and believes that it is in his/her best hzterests to plead guilty

under the plea agreement rather than risk the covsequences of conviction after
trial (North Carolhra v. Alford);

(2)

(3)

That the client understands all aspects of the plea agreement, and understands

all consequences of a plea of guilty under the agreement;

That the state would be able to prove tl_e charge(s) against tlle client at trial,"

(4) That a plea of gztilt), by tile cliellt is voluntary, and intelligent, with fit(l
,.zderstalzding of tl,e nature of the charge arid the consequences of the plea;

(5)

(6)

(b) In addition,

(i)

(2)

That the client understands tile rights he�she is waiving, includbzg the right to

trial by jury, tl,e right to assistance of counsel at trial, the right to compulsory
process, the right to confrontation of witnesses, the right to testify and privilege

against self-bwrimination, and the state's burden of proof beyol!d a reasonable
doubt,"

That the client understands the terms of the plea agreement and the

consequences of conviction, inclt4ding ttle n_rhnunz possible sentence faced by
the cffent, any mandatory mi'nimum sentence faced by tlle client,

if applicable and to the extent possible, counsel shouid advise the client of."

the potential liability faced by the client for enhanced punishment after a
subsequent conviction, the client's probation and parole eligibility, and the
likelihood of potential civil liabilities arising out of conviction for this

particular offense;

collateral consequences of conviction, e,g. deportation and civil disabilities,

PART VIII. TRIAL

GUIDELINE 8.1. TRIAL PREPARATION
l*

(a) Counsel should conduct a thorough independent ir_vestlgation prior to trial, including
investigation of potential witnesses, physical evidence and the scene of the alleged crime.

(b) To the e:(tent possible, counsel should obtain expert reports, witness statements, police and
law enforcement reports and any other potential information relating to the offense.

(c) Counsel has a duty to pursue as soon as practicable discovery procedures provided by the

rules of the jurisdiction and to pursue such information through discovery methods as may be available

tO supplement the factual investigation of the case. In considering discovery requests, counsel should
take _,rttoaccount that such requests may trigger reciprocal discovery obligations.

12



(d)Counselshouldconsider seeking discovery of the following itemS:

(i) potential exculpatory information;

(ii) the names and addresses of all prosecution witnesses, their prior statements, and
criminal record, if any_

(iii) all oral and/or written statements by the accused, and the details of the
circumstances under which the statements were made;

(iv) the prior criminal record of the accused and any evidence of other misconduct that

the government may intend to use against the accused;

(v) all books, papers, documents, photographs, tangible, objects, buildings or places, or
copies, descriptions, or other representations, or portions thereof, relevant to the case;

(vi) all results or reports of relevant physical or mental examinations, and of scientific
tests or experiments, or copies thereof;

.(vii) statements of co-defendants.

(e) Counsel should obtain the assistance of experts where necessary.

(f) During investigation and trial preparation, counsel sl_ould'develop and continually reassess

a defense theory of the case.

(g) Counsel should file appropriate pre-trial motions and memoranda or briefs in a timely

fashion, as necessary to protect the defendant's rights after consideration of the statutes, caselaw and
constitutional provisions. Counsel should file a motion for a bill of particulars prior to trial, except
when tactical reasons exist for not doing so.

(h) Counsel should request a continuance if he/she determines that he/she is not prepared for
trial.

(i) Counsel should develop an overall defense strategy. In deciding on defense strategy,

counsel should consider whether the client's interests are best "served by not putting on a defense case
and instead relying on the prosecution's failure to meet its constitutional burden•

(j) Counsel should be familiar with and prepared to address legal and evidentiary issues that
can reasonably be anticipated to arise in the trial. . :,,.

GUIDELINE 8.2. VOIR DIRE,

(a) Counsel should be familiar with the voir dire process and the exercise of both challenges

for cause and peremptory challenges and should conduct a thorough voir dire. Counsel should tailor
voir dire questions to the issues of the case.

13



(b) Counsel should be alert to any irregularities in the composition or selection of the venire
and be prepared to raise proper challenges to those irregularities. Counsel shouM be alert to

prosecutorial misuse of pel'emptory challenges and, where appropriate, shouM seek rentedial nteasures

from the court for such misuse.

GUIDELINE 8.3, OPENING STATEMENT.

(at If the court allows an opening statement, it should be confined to a staternent of the issues

in the case and the evidence counsel believes in good faith will be available and admissible at trial.

Other objectives may include providing art overview of the defense tt,eoO' of the case, ident_.ing
weaknesses it, the prosecution case, attd emphasizbzg the prosecution's burde;z of proof

GUIDELINE B.4.E.¥1DENCE.

(at Counsel should be prepared to cross-examine prospective witnesses for the State, be

familiar with the applicable law and procedures concerning impeachment, and be alert to issues relating

to witness credibility, including bias and motive for testifying.

(b) Counsel should prepare all defense witnesses for direct and possible cross-examination.

(c) Counsel should consider the advantages and disadvantages before entering into stipulations

concerning the prosecution's case.

(d) Counsel should discuss with the client all of _e considerations re!evant to the client's

decision to testify, and prepare the client for direct and cross-examination if he/she chooses to testify.

(e) Counsel should advise the client of the client's .right to assert certain defenses, if

applicable, including extreme emotional disturbance or insanity, and should know the burden of proof
or the burden of production the defense must bear.

GUIDELINE 8.5. CLOSING ARGUMENT

(at Counsel should present closing argument and object to any improper argument by opposing

t:ounsel. Whenever the prosecution exceeds the scope of permisslble argument, counsel should request
a mistrial, or seek cautionary instructions unless tactical considerations suggest otherwise.

GUIDELINE 8.6 REQUESTS TO CHARGE�PRESERVATION FOR APPEAL.

(a) Counsel should submit requests to charge to the court and take appropriate steps to

preserve the record when necessary. During delivery of the charge, counsel should be alert to an)'

deviations from the judge's planned instructions arid, if necessary, request additional or curative
instructions. If the court proposes giving supplemental instructions to the jury, counsel should request

that the judge state the proposed instructions to counsel before they are delivered to the jury.

(b) Counsel should'endeavor throughout the trial process to establish a proper record for
appellate review and shou!.d request that all trial proceedings be recorded. Where appropriate, counsel
shottld make atl offer of proof as to evidence deemed by the trial court to be hmdmissible. Counsel

14



should request preclse rulings from the court or, all objections and make every effort to obtah_ for the

record the reasons for the cottrt "s ridings.

PART IX. SENTENCING

GUIDELINE 9.1. Sentencing.

(a) Prior to sentencing, counsel should discuss with the client the maximum sentence that may

he imposed which may include any period of probation, any special conditions of probation which may
include treatment or restitution, and any fine which may be imposed.

(b) Counsel should inform the client of the nature of the presentence investigation process and
the client's right to waive the presentence inx,estigation if appropriate.

(c) For the purposes set forth in Connecticut Practice Book Section 912, counsel or counsel's

representative should be present during the Office of Probation's interview of the client in the

presentence investigation process when requested by the client, or when, in counsel's opinion,
counsel's presence is required to protect the interests of the client, or when otherwise appropriate.

(d) With the client's consent, counsel should provide information and documents to the

probation officer preparing the presentence report.

(e) Counsel should review the " " 'presentence mvesttgatlon report with the client and request that

any necessary correetlons be made to the presentenee investigation report in writing and in accordance
with Conneoticut Praetice Book Section 919(1).

03 Counsel should request a copy of the corrected report for his/her file and for th.e parole

board.

(g) Counsel should advocate the best possible disposition for sentencing on behalf of the client.
In advocating his/her position, counsel should take whatever steps are necessary, inchtding, where

appropriate, the presentation of witnesses and other evidence.

(h) Where appropriate, counsel should carefully prepare the client and�or witnesses to address
the court,

(i) Counsel should verify that the client understands the sentence, including an)' conditions of

probation. Counsel should advise the client as to what is required in order to comply x,ith the

obligations that are imposed.

PART X, POST-CONVICTION

GUIDELINE I0.I. Sentence Review.

(a) At sentencing, counsel.should insure that the court informs counsel's client of his/her right

15
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tO sentence review.

(b) Counsel should take all necessary steps to preserve the client's right to sentence review.

(c) Counsel should represent the client before the Sentence Review Division unless waived by
the client or excused by the Sentence Review Division for exceptional reasons in accordance with

Practice Book Section 937. The fact that the client's appeal .has been transferred to another public

defender ora special public defender does not relieve counsel of the duty to represent the client before
the Sentence Review Division.

GUIDELINE 10,2. Appeal.

(a) Counsel should inform the client of his/her right to appeal.

(b) Counsel should take all necessary steps to preserve the client's appellate rights.

(c) In any case involving conviction after trial and imposition of a sentence of incarceration or
a suspended sentence of incarceration, there shall be a presumption that an appeal should be filed on
behalf of a client. If it is the opinion of the attorney that all potential issues in the appeal would be

wholly frivolous, those issues should normally be addressed in accordance with the procedures set
forth in Practice Book Section 949 through 956. Under Section 953, after the appeal has been filed,
counsel should submit an Anders brief identifying anything in the. record that might arguably support
the appeal following a review of the trial transcript. Under circumstances when a defendant deems it

in his/her best interests not to appeal a conviction, the fifial decision not to appeal must be made by a
defendant knowingly, in_.elligently, and after fullconsultation with counsel• In any case in which an

accused wishes to waive his/her right to appeal, a waiver should be made before the court on the

record or in a writing signed by the defendant in which he/she affirmatively states his/her desire not to
appeal so as to ensure that the decision is voluntary.

(d) Counsel should cooperate in providing information to appellate counsel in regard to the trial

proceedings in accordance with the requirements of the Division's policy regarding the handling of

appeals.

(e) Counsel should not withdraw his/her appearance from the trial court file, even though the
appeal has been transferred to the appellate office or anothei" public defender or spec_ial public
defender.

GuIDELINE 10;3. HABEAS CORPUS

(a) Counsel should abide by the Connecticut Practice Books rules in regard to Habeas Corpus

Sac. 23-21 et seq.

(b) Counsel should conduct the initial interview of the client, obtain and review all relevant

documents and transcripts and conduct relevant investigation in a timely manner.

16



(c) Counsel should file any appropriate motions and memoranda with the court, when
necessary, in accordance with the Practice Book rules or in accordance with the court's
scheduling orders.

(d) Counsel should file the Amendei:l Petition as soon as is practicable.

(e) Counsel should be diligent in protecting the client's rights to have the Amended Petition

heard in a timely manner.

(0 Counsel should take all necessary steps to preserve tile client's appellate rights.

(g) Counsel shall be responsible for the filing of any appeal from the dismissal of a habeas

corpus matter unless the client has expressly waived said appeal.

Adopted June I5, 1999
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C
District Court of Montana.

Lewis And Clark County

. Larry WHITE, Candace Bergman, David Chase, Michael Shields, Kenneth Sellars, Carol Homegun, Mickey

McDonough, Kenneth Ingraham, Winchester Wiseman, Michelle Ford, Robert Armstrong, Gary Ackennann,

Justin Cloninger, Plaintiffs,

V.

Governor Judy MARTZ; Supreme Court Administrator Rick Lewis; Appellate Defender Commissioners Todd

Hillier, Dorothy McCarter, Beverly Kolar, Michael Sherwood, and Randi Hood; the Boards of Commissioners

of Missoula, Glacier, Teton, Flathoad, Lake, and Ravalli Counties; Butte-Silver Bow County Chief Execut!ve

Judy Jacobson: Missoula County Commissioners Barbara Evans, Bill Carey, and Jean Curtiss; Glacier County

Commissioners Allan Lowry, William lcenoggle, and Raymond Salois; Teton County Commssioners R. F. Sam

Carlson, Mary Sexton, and Arnie Gettel; District Court Judge Marc Buyske; Flathead County Commissioners

Dale Williams, Howard Gipe, and Robert Watne; Lake County Commissioners Mike Hutchin, Barry Baker, and

Dave Stipe; and Ravalli County Commissioners Jack Atthowe, Alan Thompson, and Betty Lund, Defendants.
No. CDV-2002-133.

July 25, 2002.

Memorandum and Order on Motions to Dismiss

Thomas C. Honzel, Judge.

Before the Court are Defendants' motions to dismiss. The motions were heard May 24, 2002, and are ready for

decision.

BACKGROUND

The Plaintiff class is comprised of indigent Defendants involved in current oriminal proceedings in various

counties of the state of Montana. The Defendants are state and County agencies or public officials charged with

the responsibility of funding and overseeing indigent defense programs within the seven counties named in the

complaint.

Plaintiffs allege that Defendants are violating or imminently will violate their rights guaranteed by the United

States Constitution, Sixth and Fourteenth Amendments, 42 U.S.C. § 1983 (Count I); the Montana Constitution,

Article II. Sections 4, 17 and 24 (Count II); and the following Montana statutes: Section 46-8-1.01 (Count ll),

Section 46-8-201 (Count 1II), Section 46-8-202 (Count IV), and Section 2-15-1020 (Count V), MCA. Specific-

ally. Plaintiffs contend that Defendants' failure to design, administer, fund, and supervise indigent defense pro-

grams with sufficient resources is depriving or will deprive them of their rights to effective assistance of coun-

sel, due process, equal protection and individual dignity. The amended complaint alleges, among other things,

instances of unnecessary pro-trial incarceration; inadequate client/attorney contact; insufficient investigations,

discovery and trial preparation; uncorrected conflicts of interests; and excessive attorney workloads.

The State has moved to dismiss Counts f, II and IlI, and the seven defendant counties joined in the motion. Mis-

soula County, the only Defendant county with a public defenders' office as provided by Section 46-8-202, MCA,

has filed a separate motion to dismiss Count IV. Count V is specific to the Appellate Defender Commission and
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isnotsubjecttothependingmotions.

As remedies for the alleged violations, Plaintiffs seek declaratory judgment, preliminary and permanent injunc-

tions, and an award for attorney fees and cost's.

STANDARD

In reviewing a motion to dismiss pursuant to Rule 12(b)(6), M.R.Civ.P., courts must consider the complaint in

the light most favorable to the plain(iffand accept the allegations in the complaint as true. Goodman Realty, Inc.

v. M<mso,. 267 Mont. 228, 231,883 P.2d 121, 123 (1994). A complaint should not be dismissed under Rule 12

(b)(6), M.R.Civ.P., Unless it appears that the plaintiff can prove no set of facts in support of his claim that

would entitle hina to relief. Wheeler i,. Moe. 163 Mont. 154, 161, 515 P.2d 679, 683 (1973). In other words, dis-

missal is justified only when the allegations of the complaint itself clearly demonstrate that plaintiff does not

have a claim. Id. at 161,515 P.2d at 683. See also Buttrell v. McBride Land & Livestack Co., 170 Mont. 296,

298, 553 P.2d 407, 408 (1976). For these reasons, a trial court rarely, grants a motion to dismiss for failure to

state a claim upon which relief can be granted.

DISCUSSION

Sixth Amendment

The Defendants' primary contention relates to Plaintiffs' alleged lack of actual injury. Defendants contend that

Plaintiffs must allege an actual injury to seek relief under 42 U.S.C. § 1983, citing Lewis v. Case),, 518 U.S. 343,

349. 116 S. Ct. 2174 (1996). Defendants argue that in cases involving Sixth Amendment ineffective-assist-

ance.of counsel claims, an actual injury is demonstrated by an unfair trial. Defendants assert that because the

Plaintiff class is composed of pre-trial defendants, it is impossible to prove actual injury since the Plaintiffs' tri-

als have yet to occur. Plaintiffs argue that the actual injury requirement of Lewis is inapplicable at the motion to

dismiss phase because it was an evidentiary burden placed upon the plaintiffs in that case during a three-month
bench trial.

The issue in Lewis was not the same as the issues raised here. Lewis did not involve the Sixth Amendment

claims of pre-tri_l defendants. Rather, it involved a claim by prison inmates that Arizona prison officials were

violating tile United States Supreme Court holding in BomTds v. Smith, 430 U.S. 817 (1977), that " 'the funda-

mental constitutional right of access to the courts requires prison authorities to assist inmates in the preparation

and filing of meaningful legal papers by providing prisoners with adequate law libraries or adequate assistance

from persons trained in the law.' " Lewis at 346.

The Second Circuit Court of Appeals has held that Lewis does not apply to the Sixth Amendment claims of pre-

trial detainees. Benjamin 'v. Fraser, 264 F.3d 175. 185 (2rid Cir. 2001): The court stated: "[W]here the right at is-
suc is provided directly by the Constitution or federal law, a prisoner has standing to assert that right even if the

denial of that right has not produced an 'actual injury'." Id.

The court also stated:

']'he access claims at issue in Lewis concerned the ability of convicted prisoners '*to attack their sentences, dir-

ectly or collaterally, and .. to challenge the conditions of their confinement." [Lewis], 518 U.S. at 355. By con-
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trast,hereweareconcernedwiththeSixthAmendmentrightofapretrialdetainee,inacasebroughtagainsthim
bythestate,toutilizecounselinhisdefense.It isnotcleartouswhat"actualinjury"wouldevenmeanasap-
pliedtoapretrialdetainee'srighttocounsel.

Benjamin at 186.

For these reasons, the Court concludes that Plaintiffs' alleged lack of an actual injury is not fatal to their cause of

action.

Next, Defendants rely on Rile2; v, Jeffes. 777 F.2d 143, t48 (3rd Cir. 1985), for their contention that Plaintiffs '

cause of action is barred by the availability of direct appeal or post-conviction relief. However, this is an overly

broad analysis of the court's holding and is not persuasive because the court, relying on Parratt v. Taylor, 451

U.S, 527,543, 10l S. Ct. 1908 (t981), overruled by Daniels v. Williams, 474 U.S. 327, 106 S. Ct. 662 (1986),

only addressed a cause of action for money damages by an inmate against prison officials for deprivation of

property.

Defendants also argue that Plaintiffs cannot satisfy the test for determining when counsel has rendered ineffect-

ive assistance established by Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984). This test requires

a shnwing:

( 1) IT]hat the performance of his counsel was deficient, i.e., that he "made errors so serious that counsel was not

functioning as the 'counsel' 6 guaranteed the defendant by the Sixth Amendment" and; (2) that the deficient per-

formance by his counsel prejudiced his defense, i.e., "that counsel's errors were so serious as to deprive the de-

fendant of a fair trial, a trial whose result is reliable."

Luckev v. Harris. 860 F.2d 1012 1017 (11th Cir. 1988), vacated on abstention grounds, 976 F.2d 673, citing

Strickland at 687.

With regard to applying the Strickland test prospectively, the court in Luckey held:

This standard is inappropriate for a civil suit seeking prospective relief. The sixth amendment protects rights that

do not affect the outcome of a trial. Thus, deficiencies that do not meet the "ineffectiveness" standard may non-

etheless violate a defendant's rights under the sixth amendment. In the post-trial context, such errors may be

deemed harmless because they did not affect.the outcome of the trial. Whether an accused has been prejudiced

by the denial of a right is an issue that i-elates to relief-whether the defendant is entitled to have his or her con-

viction ovcrturned--rather than to the question of whether such a right exists and can be protected prospectively.

Luckey at 1017 (citations omitted). The court concluded:

In a suit for prospective relief the plaintiffs burden is to show "the likelihood of substantial and immediate irre-

parable injury, and the inadequacy of remedies at law." This is the standard to which appellants, as a class,

should have been held.

ld. at 1017-18 (citations omitted).

Defendants dispute the application of Lucky to Montana law. They contend that this Court is bound by the
standard set forth in Strickland because the Montana Supreme Court has adopted it for all ineffective-assist-

ance-of-counsel claims, regardless of when the claim arose during the proceedings. See e.g., Hans v. State. 283

M_mt. 379. 391, 942 P.2d 674, 681 (1997) (post-conviction petition); State v. Berg, 1999 MT 282, ¶ 28, 296

Mont. 546, ¶ 28, 991 P.2d 428, ¶ 28 (direct appeal); State v. Lawrence, 2001 MT 299, ¶ 12, 307 Mont. 487, ¶

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



2002WL34377577(Moat.Dist.) Page4

12.38P.3d809,¶ 12(challengetoguiltypleabasedonineffectiveassistance).However,thereisnoMontana

Supreme Court case addressing the appropriate standard in a civil action brought by pre-trial defendants seeking

prospective relief for alleged systemic deficiencies in indigent defense programs. The Court also notes that the

right to counsel afforded by Article I1, Section 24, of the Muntana Constitution is broader than the rights af-

tbrded by the U.S. Constitutiun. State v. Spang. 2002 MT 120,¶ 22, 310 Mont. 52,¶ 22, 48 P.3d 727, ¶ 22.

The Court concludes that the reasoning in Luckey is sound and that the Strickland standard does not preclude

claims of pretrial Defendants seeking prospective relief.

II.

Due Process�Equal Protection

Defendants contend that the Sixth Amendment provides sufficient protection and thus the Court should not en-

tertain any claims based on substantive due process. Defendants reason that the treacherous nature of analyzing

substantive due process claims has led courts to restrict such claims to "liberties deeply rooted in this Nation's

history and tradition." Armedariz v. Penman, 75 F.3d 131 I, 1319 (9th Cir. 1996). Regarding procedural due pro-

cess, Defendants assert that Plaintiffs have been given notice of the charges against them and an opportunity for

a hearing, which is all that is required.

Plaintiffs respond with a fundamental fairness argument. Relying on In re Mental l-lealt,_ of K.G.F., 2001 MT

140, ¶ 91,306 Mont. 1, ¶ 91, 29 P.3d 485, ¶ 91. Plaintiffs assert that due process and fundamental fairness re-

quire appointment of competent counsel, a thorough initial investigation, an early and detailed interview and

consultation, assistance of counsel in any examination, and vigorous adversarial advocacy.

If Plaintiffs' allegations are proven, Plaintiffs' due process rights may have been violated because "[a]n indigent

criminal defendant has a fundamental right to effective assistance of counsel guaranteed by the Sixth Amend-

ment, the due process clause uf the Fourteenth Amendment, and the Muntana Constitution." Wilson v. State.

1999 MT 27I. ¶ 12, 296 Mont. 465, _[112,989 P.2d 813, ¶ 12 (overruled on other grounds by State v. Gallagher,

2001 MT 39,¶ 19,304 Mont. 215, 19 P.3rd 817)

Therefore, Defendants' motion to dismiss the claims based on due process should be denied.

Regarding equal protection, the Montana Supreme Court has held:

There is lacking that equality demanded by the Fourteenth Amendment where the rich man, who appeals as of

right, enjoys the benefit of counsel's examination into the record, research of the law, and marshalling of _irgu-

meats un his behalf, while the indigent, already burdened by a preliminary determination that his case is without

merit, is forced to shift for himself.

State v. Swan, 199 Mont. 459, 467, 649 P.2d 1297, 1301 (1982) (quoting Gideon v. Wainwright, 372 U.S. 335,

357, 83 S. Ct. 792. 816 (1963)). Thus, if Plaintiffs are being deprived of effective assistance of counsel, their

right to equal protection may be violated as well as their Sixth Amendment right to counsel. Therefore, the mo-

tiun tu dismiss Plaintiffs' equal protection claim should be denied.

lII.

Statutory Claims

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Defendantscontendthat.Plaintiffshavenotstateda claimfor whichreliefcanbegrantedunderSection
46-8-101,MCA.Thatstatuteprovidesindigentdefendantschargedwithfeloniestherightto assignmentof
counselbythecourt.Defendantsassertthatthecomplaintdoesnot.allegethatanycourtfailedtoinformthe
Plaintiffsof their,righttocounselattheinitialappearancenorthatanycourtfailedto assigncounselto the
Plaintiffs.

Plaintiffsrespondbyassertingthattherequiredassignmentofcounselnecessarilyentailstheassignmentofreas-
onablyeffectivecounsel.Plaintiffsarguethatbeingprovidedwithineffectivecounselisakintobeingprovided
withnocounselatall,and,therefore,thestatutehasnotbeensatisfied.

Plaintiffs'argumentispersuas}veandtheirclaimbasedonSection46-8-101,MCA,shouldnotbedismissed.

IV.

Standing

Defendants contend that Plaintiffs lack standing to assert a claim under Section 46-8-201, MCA, which provides

for reasonable compensation and reimbursement to indigent defense counsel. They argue that such a claim be-

longs to Plaintiffs' defense attorneys and that the statute does not provide for third-party standing.

Plaintiffs argue that the statute's purpose is to provide for the defense of Plaintiffs' cases and that they have a

direct interest in their attorneys' compensation. As authority, Plaintiffs cite to State v. ttardawa.v. 1998 MT 224,

'1138,290 Mont. 516, 966 P.2d 125, where the court allowed an indigent defendant to claim his counsel's right of

reimbursement for witness fees provided under Section 46-15-116, MCA. In addition, the Plaintiffs rely on the

reasoning of the Iowa Supreme Court:

[T]he issues of a defendant's right to effective representation and an attorney's right to fair compensation in

cases such as these are "inextricably linked." Therefore the circumstances particular to court-appointed repres-

entation warrant this review. To deny standing in cases such as these would put a lawyer in the unfavorable pos-

i'tion of having to admit that inadequate representation was provided, thus raising the specter of malpractice and

bar sanctions.

Lewis v. lowa Dist. Court. 555 N.W.2d 216, 219 (Iowa 1996) (citation omitted).

The Montana Supreme Court has stated: "Court appointed counsel should neither be unjustly enriched nor un-

duly impoverished, but must be awarded an amount which will allow the financial survival of his practice. A

county shall pay a reasonable amount for all professional services which are not donated." State v. Allies, _.82

Mont. 323. 325. 597 P.2d 64, 65 (1979) (emphasis in original) (citing State v. Lehrirondele, 15 Wash. App. 502.

550 P.2d 33 (1976). See also State v. Boyken, 196 Mont. 122, 637 P.2d 1193 ( 1981)

The Supreme Court of Florida has stated, "(W]e must not lose sight of the fact that it is the defendant'S right to

effective representation rather than the attorney's right to fair compensation which is our focus. We find the two

inextricably interlinked." Makemson v. Martin County, 491 So.2d 1109, 1112 (Fla. 1986).

Based on the foregoing, the Court finds that

Note: Pages 14-15 illegible in originai document

White v. Martz
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OPINION

MEMORANDUM AND ORDER ON MOTIONS
TO DISMISS

Pl. Before the Court are the Plaintiffs' motion for

order of dismissal with conditions pursuant to MRCP
41(a)(2); 23(e), and Defendants' Rule 12(b)(l) motion to

dismiss for lack of subject matter jurisdiction on grounds
of mootness. The motions were heard January 11, 2006,
and are ready for decision. For the reasons stated herein,
the Court concludes that the case is moot and, therefore,

the Defendants' motion to dismiss should be granted.

Background

P2. Plaintiffs filed this action February 14, 2002, al-
leging, among other things, that the Defendants in their
official capacities had failed to provide the public de-
fender programs in Montana counties with the adminis-

trative and financial resources necessary to ensure that
lawyers employed by those programs were capable of

providing statutorily and constitutionally adequate legal
representation to their indigent clients. On May 7, 2004,
the parties entered into a Stipulation and Order of Post-
ponement of Trial to allow the 2005 Montana legislature

to enact legislation that would adequately address the

indigent 1"21 defense system.

P3. On April 16, 2005, the Montana legislature
passed Senate Bill 146 (SB 146), known as the Montana
Public Defender Act. Governor Schweitzer signed it into

law on April 28, 2005. The Act significantly changes the
manner in which public defender services are delivered

to all courts in the state. It establishes a statewide public
defender system which, effective July 1, 2006, will com-
pletely replace the system the Plaintiffs challenged in
this case.
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P4.InmakingtheirmotionDefendantsacknowledge
thatif theactionis dismissedasmoot,theCourtstill
wouldhavejurisdictionto enforcetheMay7, 2004,.
stipulation,andtoawardPlaintiffstheirattorneyfeesif
applicable.

Discussion

P5.Plaintiffshaveconcededthat,withtheexception
of funding,SB146addressesthesubstantiveconcerns
thatgrotmdedthecomplaintsabouttheformerpublic
defendersystem.Plaintiffs'contentionthatthiscasewill
notberendered"moot"untilSB146isproperlyimple-
mentedis misplaced.

Pd. The Montana Supreme Court has held that "[a]
moot question is one which existed once but because of

an event or happening, it has ceased to exist and no

longer presents an actual ['31 controversy." Miller v.
Murray, 183 Mont. 499, 503. 600 P.2d 1174, 1176
(1979). More recently, the court cited its holding in
Miller and went on to state that it normally does not ad-

dress moot questions but that it "will consider the merits
of moot issues when faced with constitutional questions
which are capable of repetition yet could avoid review."

Skinner Enterprises, Inc. v. Lewis and Clark County,
1999 MT 106, PI2, 294 Mont. 310, PI2, 980 P.2d 1049,
PI2.

P7. In Miller, Miller was the chairperson of the Tax

Relief Association, a group organized to expand the
state's gambling laws by constitutional initiative. When

the secretary of state determined the petition drive fell
2.904 signatures short of the 31,672 necessary, Miller

requested a declaratory judgment or writ of mandate on
signature certification. The district court denied Miller's
request for declaratory relief because "the controversy
would become moot before a factual determination could

be made and that it is the function of the legislature and
not the judiciary to resolve the question of petition sig-
nature qualifications." Miller, at 502, 600 P.2d at 1176.
['41 In holding the issue was moot, the supreme court
noted that the forty-sixth Montana legislature signifi-
cantly modified the statute on which Miller relied and
that "[t]he controversy cannot be repeated because the
law has been decisively changed." Miller, at 503, 600
P.2d at 1176.

P8. Similarly, Skinner wanted to develop a subdivi-
sion in the Helena valley. Skinner asserted there was a

discrepancy between the 1993 county wastewater regula-
tions and the state's regulations. The county reviewed its
regulations, conducted public hearings and adopted sev-
eral amendments in 1995. Skinner then filed a petition

alleging constitutional and statutory notice requirement

violations. In 1998, the county again amended its waste-
water treatment regulations. As a result, "the District

Court found that Skinner's objections to the process for

the adoption of the 1995 amendments were moot and it
dismissed the case." Skinner, at PS. In affirming the dis-
trict court, the court stated: "It]he adoption of the 1995
amendments which formed the basis for Skinner's claim

were superseded by the 1998 amendments, prior to trial.

As a result, the legality of the 1995 amendments was no
longer of any [*5J practical consequence to the par-
ties .... "Skinner, at P16.

P9. In determining whether the exception to moot-

hess applies, the supreme court has established a
two-part test: First, the challenged action must be too

short in duration to be fully litigated prior to cessation;
and second, there must be a reasonable expectation that

the same complaining party would be subject to the same
action again.

P10. Skinner, at PI8 (citing Heisler v. Hines Motor

Co., 282 Mont. 270, 275-76, 937 P.2d 45, 48 (1997).

Pll. Here, Plaintiffs acknowledge that the frame-
work of SB 146 meets their objections to the old system.
In their reply brief they state that "the only disagreement

between the parties is the procedural mechanism by
which the case should be brought to a close." They also
express concern about the adequacy of the funding to

implement SB 146.

P12. There is, of course, no way of knowing at this

time whether the new system is adequately funded or
will be adequately funded in the future. Nevertheless,
any challenge to SB 146 would be a completely different
lawsuit and there is no reason to believe that a new claim

could evade review.

PI3. Because the Court has determined 1"61 that
the case should be dismissed as moot, it is not necessary
to address the Plaintiffs' motion to dismiss with condi-
tions.

P14. NOW, THEREFORE, IT IS ORDERED:

PI5. 1. Defendants' motion to dismiss IS
GRANTED.

P16. 2. Plaintiffs' motion to dismiss with conditions
IS DENIED.

DATED this 25th day of January, 2006.

Thomas C. Honzel, District Court Judge


