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At an IAS Term, Part 19 of the Supreme
Court of the State of New York, held in and
for the County of Kings, at the Courthouse, at
360 Adams Street, Brooklyn, New York, on
the 30 day of May, 2025.

PRESENT:

HON. HEELA D. CAPELL,
Justice.

MAURICE ANTHONY, COREY ALLEN, ANNA
ADAMS, ANDY GNECO, ANDRE GREENE,
ERIC LEE, STEPHANIE PENA, and ALTEREAK Index No.: 512871/2024
WITHERSPOON, on behalf of themselves and all
others similarly situated,
Decision/Order
Plaintiffs,
-against-
MS#1,4
NEW YORK STATE DEPARTMENT OF
CORRECTIONS AND COMMUNITY
SUPERVISION, DANIEL F. MARTUSCELLO III,
Acting Commissioner, New York State Department
of Corrections and Community Supervision, NEW
YORK STATE OFFICE OF MENTAL HEALTH,
and ANNE MARIE SULLIVAN, Commissioner,
New York State Office of Mental Health,

Defendants.
X
The following e-filed papers read herein: NYSCEF Doc Nos.:

Notice of Motion/Order to Show Cause/
Petition/Cross Motion and
Affidavits (Affirmations) Annexed 21-72,77,98-106

Opposing Affidavits (Affirmations) 113, 114-128,

Affidavits/Affirmations in Reply 138-149, 150

Upon the foregoing papers, plaintiffs Maurice Anthony, Corey Allen, Anna Adams,

Andy Gneco, Andre Greene, Eric Lee, Stephanie Pefia and Altereak Witherspoon
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(collectively, “Plaintiffs””) move for an order (motion sequence number 1) certifying the
following proposed classes pursuant to CPLR 901 (a) and 902:

(1) A practice class, defined as all persons in the custody of
defendant New York State Department of Corrections and
Community Supervision (DOCCS) with a disability, as
defined in Executive Law § 292 (21) (a), who, since March
31, 2022, have been, are, or will be subjected to segregated
confinement, as defined in Correction Law § 2 (23); and

(2) A policy class, defined as all persons in DOCCS custody
with any disability, as defined in Executive Law § 292 (21)
(a), that is omitted from the DOCCS and defendant New
York State Office of Mental Health (OMH) solitary
policies.

Defendants Daniel F. Martuscello III, Acting Commissioner of DOCCS, Anne
Marie Sullivan, Commissioner of the OMH, as well as DOCCS and OMH (collectively,
“Defendants”) move to change venue from Kings County to Albany County pursuant to
CPLR 510 (1) and (3) (motion sequence number 4).

Plaintiffs’ motion (motion sequence number 1) is granted.

Defendants’ motion (motion sequence number 4) is denied.

BACKGROUND
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Overview

Plaintiffs, eight incarcerated individuals with alleged disabilities who claim to have
been subjected to solitary confinement, brought the present putative class action on behalf
of themselves and two overlapping proposed classes of disabled people. They maintain
that they were held in solitary confinement in violation of the Humane Alternatives to
Long-Term Solitary Confinement Act (HALT). HALT provides as follows pursuant to
Correction Law § 137 (6) (h): “Persons in a special population as defined in subdivision
thirty-three of section two of this chapter shall not be placed in segregated confinement for
any length of time . . . .” (HALT’s Disability Exclusion). Plaintiffs posit that Defendants
have violated HALT through their practices and policies of imposing solitary confinement !
on people with disabilities amidst New York’s prison system.

Plaintiffs contend that the proposed classes pass muster under the requirements of
CPLR 901 and the considerations delineated in CPLR 902, as set forth below (see NYSCEF
Doc No. 22, memo. of law, q I). Further, Plaintiffs opine that proceedingas a class action
constitutes the most efficient method to address Defendants’ violations of HALT (id.).
Specifically, Plaintiffs assert that a class action will resolve questions common to each
class, promote efficiency and benefit all members of the proposed classes through a
declaration that Defendants’ practices and policies are in derogation of the law, coupled

with an injunction barring Defendants from violating HALT (id.).

! The term “solitary confinement” is used herein as the functional equivalent of “segregated confinement,” which
latter term is defined in Correction Law § 2 (23) as “the confinement of an incarcerated individualin any form of cell
confinement for more than seventeen hours a day ....”
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The Proposed Classes

Plaintiffs request that the court certify the following proposed classes: A practice
class (“Practice Class”), consisting of all persons in DOCCS custody with a disability - as
defined in Executive Law § 292 (21) (a)? - who, since March 31, 2022, have been, are, or
will be subjected to segregated confinement, as defined in the above-quoted Correction
Law § 2 (23). Plaintiffs assert that named Plaintiffs Maurice Anthony, Corey Allen, Anna
Adams, Andy Gneco, Andre Greene, Eric Lee, Stephanie Pefia and Altereak Witherspoon
are adequate representatives of the Practice Class.

And, a policy class (“Policy Class”), consisting of all persons in DOCCS custody
with any disability,as defined under Executive Law § 292 (21) (a), thatis omitted from the
DOCCS and OMH solitary policies (the DOCCS and OMH Solitary Policies).> Named
Plaintiffs Corey Allen, Anna Adams, Andy Gneco, Andre Greene and Stephanie Pefia aver
that they are adequate representatives of the Policy Class.

Plaintiffs’ Position as to the Adverse Effects Attendant to
the Solitary Confinement of People Afflicted with Disabilities

Plaintiffs allege in the complaint that solitary confinement takes a toll on the
incarcerated from a psychological and physical standpoint, including leading to increased
risk of suicidal ideation, depression, cognitive deterioration, hypertension, insomnia and

muscle atrophy (see NYSCEF Doc No. 1, complaint, § 35 and 43-46). Plaintiffs contend

2 The term “disability” is defined under Executive Law § 292 (21) (a) as“a physical, mentalor medical impairment
resulting from anatomical, physiological, genetic or neurological conditions which prevents the exercise of a normal
bodily function or is demonstrable by medically accepted clinical or laboratory diagnostic techniques . ...”

3 The DOCCS and OMH Solitary Policies consist of: (i) DOCCS Directive 4933,dated June 28, 2022 (see NYSCEF
Doc No. 25); (i) DOCCS Directive 4933D (see NYSCEF Doc No. 26); (iii) DOCCS SHU Exclusion Policy (see
NYSCEF Doc No. 27); and (iv) OHM CentralNew York Psychiatric Center Corrections-Based Operations Policy 6.0
(see NYSCEF Doc No. 28).
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that the physiological and psychological trauma associated with solitary confinement is
more pronounced for those in the disability cohort (id. at  45-46).
Plaintiffs Claim that Defendants’ Policies Violate HALT’s Disability Exclusion

Plaintiffs assert that Defendants violate HALT’s Disability Exclusion in two ways:
(1) Defendants maintain policies that improperly exclude Policy Class members’
disabilities from the list of disabilities that result in diversion from Special Housing Unit
(SHU), aunitdesignated by DOCCS as segregated confinement; and (2) Defendants hold
Practice Class members in solitary confinement in units throughout the prison system,
including other units designated by DOCCS as solitary confinement in which they are
denied at least seven hours of out-of-cell time per day (see NYSCEF Doc No. 22, memo.
of law, q III [B])).

As to Plaintiffs’ position that Defendants maintain policies that violate HALT’s
Disability Exclusion, Plaintiffs claim that, albeit maintaining centralized policies that
nominally enact HALT’s Disability Exclusion, Defendants in fact deny people with
disabilities such protection, resultingin hundreds of people with disabilities throughout the
DOCCS system being placed in SHU (id.).

Plaintiffs assert that Defendants have enacted a set of policies — embodied in the
DOCCS and OMH Solitary Policies — markedly more narrowly-circumscribed than the
statutorily mandated HALT’s Disability Exclusion (see NYSCEF Doc No. 1, complaint,
99 81-83). Specifically, Plaintiffs allege in the complaint that the DOCCS and OMH
Solitary Policies omit certain disabilities, including certain vision and hearing disabilities,
mental health conditions such as post-traumatic stress disorder or depression, as well as

certain physical and speech disabilities, from the list of disabilities covered under HALT’s

5
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Disability Exclusion, even though such disabilities are covered pursuant to the New York
State Human Rights Law (NYSHRL) (id. at §{ 81-84).

As such, Plaintiffs contend that Defendants rely on the DOCCS and OMH Solitary
Policies to confine Policy Class members in solitary confinement in SHU notwithstanding
their disabilities, and that such policies impose on all members of the Policy Class the risk
of future SHU placement (see NYSCEF Doc No. 22, memo. of law, § III [B]). For instance,
Plaintiffs aver, based on data compiled in the DOCCS HALT reports covering the May
2022 to April 2024 period, that as of the first of each month between May 2022 and April
2024, Defendants housed between 82 and 211 people with mental health disabilities in
SHU, as well as scores of people with the highest level of medical needs (id.).

Likewise, Plaintiffs claim that, in the face of their disabilities, DOCCS placed them
in solitary confinement following HALT’s March 31, 2022 effective date. For illustration
purposes, Plaintiffs allege that, although named Plaintiff Corey Allen suffers from a
physical disability (to wit, paralysis in the left hand), DOCCS has repeatedly held him in
solitary confinement at,among other facilities, Great Meadow Correctional Facility, where
he was generally constrained to spend approximately 21 hours per day in cell confinement,
typically permitted to leave for only one to two hours of recreation per day and for meal
times (see NYSCEF Doc No. 1, complaint, §f 156-160).

Named Plaintiff Andy Gneco, for his part, alleges that notwithstanding his mental
health disabilities, rooted in depression and anxiety, DOCCS has held him in solitary
confinement in, inter alia, the SHU at Auburn Correctional Facility (id. at§ 11). Further,
Plaintiffs contend that, while named Plaintiff Stephanie Pefia is saddled with anti-social

personality disorder and post-traumatic stress disorder, she has been held by DOCCS in
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solitary confinement, including during multiple periods in the SHU at Albion Correctional
Facility, where she has been incarcerated since September 2022 and has attempted suicide
(id. at 99 14 and 185-186).

As to named Plaintiff Maurice Anthony, notwithstanding his legally blind status, it
is alleged that DOCCS subjected him to solitary confinement from October 2021 to May
2023 while he was in the step-down program at Mid-State Correctional Facility, confining
him to his cell approximately 19 to 23 hours per day (id. at 9 149-150). Named Plaintiff
Eric Lee, who is purportedly afflicted with mental health disabilities for which he has been
prescribed antipsychotic and antidepressant medications, was nonetheless held in solitary
confinement in, among other units, the SHU at Shawangunk Correctional Facility for two
weeks after HALT went into effect (id. at 9 178-179).

Plaintiffs Contend that Defendants Hold People with
Disabilities in Solitary Confinement in Violation of HALT

Plaintiffs assertthat Defendants hold people with disabilities in solitary confinement
- cell confinement for more than 17 hours per day - includingin non-SHU units throughout
the prison system. Plaintiffs allege that Practice Class members are held in solitary
confinement in SHUs, as well as in Residential Rehabilitative Units (RRUs), Residential
Mental Health Treatment Units (RMHTUs), Regional Medical Units (RMUs), step-down
units, general population and other units. For instance, in the March 2023 Correctional
Association of New York Report (CANY Report), it is indicated that “DOCCS appears to
be operating step-down units outside the requirements of the HALT Law” and that at the

Midstate Correctional Facility’s step-down unit, DOCCS is holding people in conditions
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