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Juana MOREL, Elizabeth Simmons,
Pamela Thomas, Norma Cintron, on
their own behalf and on behalf of all
others similarly situated, Plaintiffs,

V.

Rudolph W. GIULIANI, as Mayor of the
City of New York; Marva Livingston
Hammons, as Commissioner of the New
York City Department of Social Ser-
vices; and Michael J. Dowling, as Com-
missioner of the New York State De-
partment of Social Services, Defendants.

No. 94 Civ. 4415 (JFK).

United States District Court,
S.D. New York.

Jan. 4, 1995.

Recipients of benefits under Aid to Fam-
ilies with Dependent Children (AFDC), food
stamp, and New York home relief programs
brought action challenging failure by New
York City and state of New York to timely
provide aid continuing benefits. On recipi-
ents’ motion for class certification, and mo-
tion for preliminary injunction, the District
Court, Keenan, J., held that: (1) recipients
presented justiciable claim; (2) recipients
were entitled to class certification; and (3)
recipients were entitled to preliminary in-
Junction requiring city to provide timely aid
continuing and prohibiting it from reducing
staff responsible for providing timely aid con-
tinuing.

Motions granted.

1. Agriculture =2.6(4)
Constitutional Law ¢=278.7(3)
Social Security and Public Welfare
€=8.5, 194.16(2)

Recipients of benefits under Aid to Fam-
ilies with Dependent Children (AFDC), food
stamp, and New York State home relief pro-
grams have constitutionally guaranteed right
to have administrative due process hearing to
review agency action affecting their benefits;
agency actions triggering this right include
suspensions, discontinuances, recoupments,
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reductions, and restrictions of benefits.
U.S.C.A. Const.Amends. 5, 14; Food Stamp
Act, § 11(e)(10), 7 US.CA. § 2020(e)(10);
Social Security Act, § 402(a)4), 42 U.S.C.A.
§ 602(a)(4); N.Y.McKinney’s Social Services
Law § 22

2. Federal Courts ¢13.5

Judicially resolvable case or controversy
within meaning of Article ITI was presented
by controversy of whether city and state
officials were complying with federal and
state constitutional, statutory, and regulatory
standards in providing recipients with timely
aid continuing benefits under Aid to Families
with Dependent Children (AFDC), food
stamp, and New York home relief programs.
US.CA. Const. Art. 3 7 CFR
§ 273.15(k)1); 45 CF.R. § 205.10(2)(6);
N.Y.Comp. Codes R. & Regs. title 18, 358-
3.6.

3. Injunction ¢=88

District Court had authority to grant
injunctive relief to recipients of benefits un-
der Aid to Families with Dependent Children
(AFDC), food stamps, and New York home
relief programs, in form of order requiring
city to provide appropriate aid continuing
and enjoining it from further reducing staff
responsible for providing aid continuing
pending implementation of staffing plan as-
suring provision of aid continuing benefits;
such relief did not invade decision-making
provinces of state and city executive and
legislative officials, but would require city to
resolve its fiseal difficulties in fashion com-
plying with Constitution and the law. 7
C.F.R. § 273.15(k)(1); 45 CF.R.
§ 205.10(a)(6); N.Y.Comp. Codes R. & Regs.
title 18, 358-3.6.

4. Constitutional Law ¢=68(1)

Political question doetrine is inapplicable
between federal court and state or city enti-
ty.

5. Federal Courts ¢=12.1

Federal court’s discretion to defer on
principles of federalism and state sovereignty
goes to fashioning of relief, not determination
of justiciability.
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6. Federal Civil Procedure ¢103.2, 103.3

Standing doctrine addresses party’s in-
terest in outcome of controversy and general-
ly requires showing of individuated injury,
causation, and redressability.

7. Agriculture &2.6(4)

Social Security and Public Welfare
&=8.20, 194.21

Recipients of benefits under Aid to Fam-
ilies with Dependent Children (AFDC), food
stamp, and New York home relief programs
had standing to challenge alleged denial of
due process based on failure to timely pro-
cess requests for administrative hearings and
to properly provide aid continuing benefits;
recipients showed that they were denied aid
continuing benefits and thereafter requested
relief clearly designed to remedy that denial.
US.C.A. Const.Amends. 5, 14; 7 C.F.R.
§ 273.15(k)(1); 45 C.F.R. § 205.10(a)6);
N.Y.Comp. Codes R. & Regs. title 18, 358-
3.6.

8. Action &6

Issue will not be treated as moot if it
capable of repetition, yet evading review.

9. Agriculture ¢=2.6(4)

Social Security and Public Welfare
&=8.20, 194.21

Due process claims by recipients of ben-
efits under Aid to Families with Dependent
Children (AFDC), food stamp, and New York
home relief programs, alleging denial of
timely aid continuing benefits, were not ren-
dered moot by recipients receiving either aid
continuing benefits or notice of decision fol-
lowing hearing; as recipients of public bene-
fits, recipients were still subject to harm
from future attempts to change benefits
without hearing. U.S.C.A. Const.Amends. 5,
14; 7 CFR. § 273.15(k)1); 456 CF.R.
§ 205.10(a)(6); N.Y.Comp. Codes R. & Regs.
title 18, 358-3.6.

10. Action &6

Action is not moot where voluntary ces-
sation of conduct complained of occurred af-
ter filing and party can be reasonably expect-
ed to repeat offensive conduct in future.

11. Action &6

Mootness is generally unwarranted in
class actions where at least one member of
class has live claim.

12. Federal Civil Procedure €189

Proposed class of 24,000 recipients of
benefits under Aid to Families with Depen-
dent Children (AFDC), food stamp, and New
York home relief programs who were denied
timely aid continuing met numerosity re-
quirement for class certification. Fed.Rules
Civ.Proc.Rule 23(a), 28 US.C.A,; 7 C.F.R.
§ 273.15(k)(1); 45 C.F.R. § 205.10(a)(6);
N.Y.Comp. Codes R. & Regs. title 18, 358-
3.6.

13. Federal Civil Procedure =189

Action by recipients of benefits under
Aid to Families with Dependent Children
(AFDC), food stamp, and New York home
relief programs challenging denial of timely
aid continuing turned on common questions
of law or fact common to class, for purposes
of class certification. Fed.Rules Civ.Proc.
Rule 23(a), 28 US.CA; 7 CFR.
§ 273.15(kk)(1); 45 C.F.R. § 205.10(a)(6);
N.Y.Comp. Codes R. & Regs. title 18, 358
3.6.

14. Federal Civil Procedure €189

Named plaintiffs met typicality require-
ment for certification of proposed class of
recipients of benefits under Aid to Families
with Dependent Children (AFDC), food
stamp, and New York home relief programs,
in action challenging denial of timely aid
continuing; named plaintiffs’ claims arose
from same conduct as those of proposed
members of class, their claims were premised
on same legal bases, their interests were not
adverse to interests of other class members,
and minor factual differences in circum-
stances of each class representative and of
class members were not determinative, so
long as they shared ultimate issues of entitle-
ment to and denial of timely aid continuing.
7 CJFR. § 21315(kX1); 45 CFR
§ 205.10(a)6); N.Y.Comp. Codes R. & Regs.
title 18, 358-3.6.

15. Federal Civil Procedure =164
Proposed class representatives bear bur-
den of proving that they are capable of fairly
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and adequately protecting interests of pro-
posed class. Fed.Rules Civ.Proc.Rule 23(a),
28 US.CA.

16. Constitutional Law ¢=309(1.5)

Federal Civil Procedure ¢=164

Because absent class members will be
bound by results obtained by class represen-
tatives and their attorneys, due process re-
quires court to scrutinize adequacy of pur-
ported class representatives. U.S.C.A.
Const.Amends. 5, 14; Fed.Rules Civ.Proc.
Rule 23(a), 28 U.S.C.A.

17. Federal Civil Procedure =164
Adequate-representation  requirement
for class certification is satisfied by common-
ality of interest between representatives and
class members and vigorous prosecution by
plaintiffs and plaintiffs’ counsel. Fed.Rules
Civ.Proc.Rule 23(a), 28 U.S.C.A.

18. Federal Civil Procedure =189

Named plaintiffs and intervenors were
adequate representatives of proposed class,
and their counsel were skilled advocates with
experience representing similarly positioned
persons, for purposes of determining wheth-
er class should be certified in action by recip-
ients of benefits under Aid to Families with
Dependent Children (AFDC), food stamp,
and New York home relief programs alleging
denial of timely aid continuing. Fed.Rules
Civ.Proc.Rule 23(a), 28 US.CA;; 7 C.F.R.
§ 273.15(k)(1); 45 C.F.R. § 205.10(a)6);
N.Y.Comp. Codes R. & Regs. title 18, 358
3.6.

19. Federal Civil Procedure 189

Proposed class of recipients of benefits
under Aid to Families with Dependent Chil-
dren (AFDC), food stamp, and New York
home relief programs who were denied time-
ly aid continuing would not require court to
evaluate individual merits of each recipient’s
request for benefits, for purposes of deter-
mining whether class should be certified; re-
cipients restricted class to persons who were
entitled to aid continuing and did not chal-
lenge any aspect of determination of entitle-
ment currently performed by state agency.
Fed.Rules Civ.Proc.Rule 23, 28 US.CA.; 7
C.FR. § 273.15k)(1); 45 C.F.R.
§ 205.10(a)(6); N.Y.Comp. Codes R. & Regs.
title 18, 358-3.6.
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20. Federal Civil Procedure 189

Action by recipients of benefits under
Aid to Families with Dependent Children
(AFDC), food stamp, and New York home
relief programs alleging denial of timely aid
continuing fell within scope of rule permit-
ting action to proceed as class action where
party opposing class has acted or refused to
act on grounds generally applicable to class;
recipients sought relief against city’s and
state’s failure to act timely when aid continu-
ing was warranted, and recipients sought
injunctive relief against city’s and state’s pro-
posed conduct of redeploying persons re-
sponsible for timely provision of aid continu-
ing. Fed.Rules Civ.Proc.Rule 23(b)(2), 28
US.C.A;; 7CF.R. § 273.15(k)(1); 45 C.F.R.
§ 205.10()(6); N.Y.Comp. Codes R. & Regs.
title 18, 358-3.6.

21. Federal Civil Procedure =189

Action by recipients of benefits under
Aid to Families with Dependent Children
(AFDC), food stamp, and New York home
relief programs challenging timely denial of
aid continuing fell within scope of rule per-
mitting action to proceed as class action
where questions of law or fact common to
members of class predominate and class ac-
tion is superior to other available methods
for fair and efficient adjudication; recipients
sought ongoing, classwide monitoring of com-
pliance with aid continuing requirements,
and such monitoring was most appropriate to
class setting.  Fed.Rules Civ.Proc.Rule
23(bX3), 28 US.CA; 7 CJF.R.
§ 273.15(k)1); 45 C.F.R. § 205.10(a)(6);
N.Y.Comp. Codes R. & Regs. title 18, 358—
3.6.

22. Federal Civil Procedure <=189

Alleged fact that any relief accorded
named plaintiffs would be incorporated by
state and city agencies into uniform regula-
tions did not compel finding that class action
was unnecessary, in action by recipients of
benefits under Aid to Families with Depen-
dent Children (AFDC), food stamp, and New
York home relief programs alleging denial of
timely aid continuing; such assertion ne-
glected historical reluctance of city agency to
provide class-relief in similar cases. Fed.
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Rules Civ.Proc.Rule 23, 28 USC.A; 7
C.F.R. § 273.15(k)(1); 45 CF.R.
§ 205.10(a)6); N.Y.Comp. Codes R. & Regs.
title 18, 358-3.6.

23. Federal Civil Procedure =189

Alleged fact that stare decisis would pro-
tect subsequent plaintiffs did not compel
finding that class action was not preferred
method of adjudieation, in action by recipi-
ents of benefits under Aid to Families with
Dependent Children (AFDC), food stamp,
and New York home relief programs alleging
denial of aid continuing; such claim over-
stated protection afforded by doctrine of
stare decisis, particularly to indigent plain-
tiffs, and ignored many cases allowing class
actions to seek injunctive relief against gov-
ernment agencies. Fed.Rules Civ.Proc.Rule
23(b)3), 28 US.CA; 7 CFR.
§ 273.15(k)1); 45 C.F.R. § 205.10(a)6);
N.Y.Comp. Codes R. & Regs. title 18, 358-
3.6.

24. Injunction &138.1

Party seeking preliminary injunction has
burden of showing: irreparable harm, and
either likelihood of success on merits, or
sufficiently serious questions going to merits
to make them fair ground for litigation and
balance of hardships tipping decidedly to-
ward party requesting preliminary relief.

25. Injunction ¢=138.46

Where preliminary injunction seeks to
stay governmental action taken in public in-
terest pursuant to statutory or regulatory
scheme, the less rigorous fair-ground-for-liti-
gation standard should not be applied.

26. Injunction ¢138.18

Where preliminary relief sought is same
as ultimate relief, standard for determining
whether party is entitled to preliminary in-
junction is heightened to substantial likeli-
hood of success.

27. Injunction ¢=138.66

Heightened substantial-likelihood-of-sue-
cess standard would not be applied to re-
quest for injunction by recipients of benefits
under Aid to Families with Dependent Chil-
dren (AFDC), food stamp, and New York
home relief programs, in action alleging deni-

al of timely aid continuing; request for pre-
liminary injunction differed from ultimate
pleas for plan to guarantee provision of aid
continuing, for ongoing monitoring, and for
periodic reports on compliance. 7 C.F.R.
§ 2713.15(k)(1); 45 CJF.R. § 205.10(a)6);
N.Y.Comp. Codes R. & Regs. title 18, 358-
3.6.

28. Injunction &138.66

Recipients of benefits under Aid to Fam-
ilies with Dependent Children (AFDC), food
stamp, and New York home relief programs
demonstrated that protracted denial of time-
ly aid continuing constituted immediate and
irreparable harm, for purposes of determin-
ing whether they were entitled to injunction
requiring city to timely provide aid continu-
ing and prohibiting it from reducing staff
responsible for providing aid continuing; av-
erage of 44 days elapsed between request for
hearing and issuing of hearing decision in
aid-continuing cases, and degree of harm re-
sulting from delay was made evident by fact
that most changes in benefits were reduced
or withdrawn after hearing. 7 CF.R.
§ 273.15(k)(1); 45 C.F.R. § 205.10(a)6);
N.Y.Comp. Codes R. & Regs. title 18, 358
3.6.

29, Injunction ¢>138.66

To indigent persons, loss of even a por-
tion of subsistence benefits constitutes irrep-
arable injury, for purposes of determining
whether plaintiffs have met “immediate and
irreparable harm” requirement for prelimi-
nary injunction.

30. Injunction &138.66

Class of recipients of Aid to Families
with Dependent Children (AFDC), food
stamp, and New York home relief programs
demonstrated likelihood of success on merits
of claim challenging denial of timely aid con-
tinuing, for purposes of determination of
whether they were entitled to injunction re-
quiring city to provide timely aid continuing
and prohibiting it from reducing staff respon-
sible for providing aid continuing; city’s in-
ternal quality report supported finding that
city failed to provide timely aid continuing in
over ten percent of cases, and staff redeploy-
ment plan presented by city did not guaran-
tee improved delivery of aid continuing. 7
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C.F.R. § 273.15(k)(1); 45 C.F.R.
§ 205.10(a)(6); N.Y.Comp. Codes R. & Regs.
title 18, 358-3.6.

John C. Gray, Jr., Brooklyn Legal Ser-
viees, Brooklyn, NY (Marc Cohan, of coun-
sel), Scott A. Rosenberg, The Legal Aid Soc.
Civ. Appeals & Law Reform Unit, New York
City (Richard Blum, of counsel), Yisroel
Schulman, New York Legal Assistance
Group, Inc., New York City (Marti Cople-
man, of counsel), Arnold Cohen, Queens Le-
gal Services Corp., New York City (Debra
Berman, Jamaica, NY, of counsel), Marshall
Greene, The Legal Aid Soc. Bronx Neighbor-
hood Office, New York City (Ian F. Feldman,
of counsel), for plaintiffs.

Paul A. Crotty, Corp. Counsel of City of
New York, New York City (Ann Marie Vro-
man, of counsel), Dennis C. Vacco, Atty. Gen.
of State of N.Y., Buffalo, NY (Robert F.
Bacigalupi, New York City, of counsel), for
defendants.

OPINION AND ORDER

KEENAN, District Judge:

This is an action on behalf of a putative
class of recipients of benefits under the Aid
to Families with Dependant Children
(“AFDC”) program, 42 U.S.C. § 601 et seq,
the federal Food Stamps program, 7 U.S.C.
§ 2011 et seq, and the New York State
Home Relief program, New York State Soec.
Serv.Law § 157 et seq. Jurisdiction exists
under 28 U.S.C. § 1331. This Opinion and
Order is filed pursuant to Federal Rules of
Civil Procedure 23 and 65(d), the latter re-
quiring the Court to set forth with specificity
the factual findings and legal coneclusions
supporting its decision on an application for a
preliminary injunction.

Plaintiffs claim that Defendant Dowling,
former Commissioner of the New York State
Department of Social Services (the “State
agency™),! has failed to ensure that the State
agency timely processes recipients’ requests
for administrative hearings. Plaintiffs also

1. The Court recognizes that Mary E. Glass is the
new, temporary Commissioner of the State agen-
cy and that as such she may order changes in the
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claim that Defendant Dowling has failed to
adequately monitor Defendant Hammons,
Commissioner of the New York City Depart-
ment of Social Services (also known as the
Human Resources Administration) (the “City
agency”), and Defendant Giuliani (collectively
“City Defendants”) in the provision of “aid
continuing” benefits, in violation of 45 C.F.R.
§ 206.10(a)(12), 7 C.F.R. § 2714, and New
York State Soc.Serv.Law §§ 20 & 34.

Plaintiffs claim that City Defendants regu-
larly fail to provide timely aid continuing.
Plaintiffs further claim that City Defendants
have failed to provide sufficient staff at City
agency to implement timely aid continuing in
the present or near future, in violation of
New York State Soc.Serv.Law §§ 61-62.

Currently before the Court is Plaintiffs’
motion for certification of the proposed class,
pursuant to Rule 23 of the Federal Rules of
Civil Procedure. For the reasons stated be-
low, Plaintiffs’ motion is granted.

Also before the Court is Plaintiffs’ motion
for a preliminary injunction pursuant to Rule
65 of the Federal Rules of Civil Procedure.
Plaintiffs seek an order requiring City agen-
¢y to provide appropriate aid continuing to
the named plaintiffs and members of the
proposed class and enjoining City Defen-
dants from further reducing the staff respon-
sible for providing aid continuing pending
implementation of a staffing plan which as-
sures the provision of aid continuing benefits.

At the outset, the Court is well aware of
the current struggles of State and City offi-
cials to provide public services in times of
increasingly constrained resources. The
Court is also aware of the many efforts to
reform the delivery of many of these ser-
vices. This opinion is in no way intended to
inhibit or otherwise interfere with these nec-
essary and desirable goals, so long as the
actions taken in their service are not incon-
sistent with the constitutional, statutory, and
regulatory standards which this Court is
sworn to uphold.

Moreover, in measuring the conduet of
State and City agencies against those stan-

procedures for requesting hearings and directing
aid continuing benefits.
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dards, the Court recognizes the wisdom of
deferring to the expertise and accountability
of local elected officials, agencies, and their
representatives. This recognition, however,
does not relieve the Court of its obligation to
exercise its authority when presented with a
clear, factual showing of violation. The
Court, therefore, may not properly defer to
the types of unsubstantiated assertions and
illusory guarantees presented by Defendants.
For this reason, as explained below, Plain-
tiffs’ motion for preliminary injunetion is pro-
visionally granted.
Background

A. Applicable programs and aid continu-
ing regulations

This case involves three types of aid pro-
grams: Aid to Families with Dependent Chil-
dren (AFDC), Food Stamps, and New York
State Home Relief. AFDC is a cash assis-
tance program for families with at least one
minor child who has been deprived of paren-
tal support or care by reason of death, con-
tinued absence from the home, unemploy-
ment or physical or mental incapacity of a
parent. See 42 U.S.C. § 601 et seq. The
Food Stamp program provides cash substi-
tutes to the low-income population in order
to raise the level of nutrition among low
income households, and thereby safeguard
the health and well-being of the nation. See
7 U.S.C. § 2011 et seq. The New York State
Home Relief program provides cash assis-
tance to the poorest of the State’s residents
whose needs are not otherwise met by any
other assistance program. See New York
State Soc.Serv.Law § 157 et seq.

[1] Recipients under each program have
a constitutionally guaranteed right to have an
administrative due process hearing to review
an agency action affecting their benefits.
See Goldberg v. Kelly, 397 U.S. 254, 264, 266
71, 90 S.Ct. 1011, 1018-19, 1019-22, 25
L.Ed.2d 287 (1970) (recipients of public assis-
tance cannot be deprived of necessary bene-
fits without pre-termination evidentiary hear-
ing); 42 US.C. § 602(a)4); 7 USC.
§ 2020(eX10); New York State Soc.Serv.Law
§ 22. Agency actions triggering this right
include suspensions, discontinuances, recoup-
ments, reductions, and restrictions of bene-

fits. Moreover recipients who timely request
a fair hearing are entitled to a continuation
of their benefits, known as “aid continuing,”
pending issuance of a hearing decision. See
4 CFR. §20510@a)6), 7 CF.R.
§ 273.15(k)1), and 18 N.Y.C.R.R. § 358-3.6.
A hearing request is timely if it is made
within ten days of the notice to the recipient,
before the effective date of the proposed
action, or, if no notice was sent, when the
request was made. See 45 CJF.R.
§§ 205.10(a)(4) & 205.10(a¥6); 7 C.F.R.
§8 273.13(a)(1), 273.13(a)8), & 273.15(k)(1);
18 N.Y.CR.R. §§ 358-2.23 & 358-3.6(aX1).
Where a recipient has made a timely request
but benefits were changed prior to the hear-
ing, the agency is required to restore bene-
fits pending the hearing decision. See 45
C.F.R. § 205.10(6); 7 C.F.R. § 273.15(k)(1);
18 N.Y.C.R.R. § 358-3.6(a)(1)(i)ii).

B. The parties

1. Defendants

Defendant Hammons is the Commissioner
of the City agency, the local social services
distriet responsible for providing benefits un-
der the AFDC, Food Stamps, and Home
Relief programs for New York City resi-
dents. See New York State Soc.Serv.Law
§§ 61-62. Defendant Giuliani, as Mayor, is
responsible for directing Defendant Ham-
mons and the City agency. Defendant Dowl-
ing was the Commissioner of the State agen-
¢y. The State agency determines eligibility
for aid continuing within the procedures out-
lined below. The Commissioner is obligated
under federal AFDC and Food Stamp regu-
lations to supervise Defendant Hammons and
to ensure that Defendant Hammons complies
with applicable federal mandates. See 45
CFR. § 20610(a)12); 7 CF.R. § 2714;
New York State Soc.Serv.Law §§ 20 & 34.
The Commissioner also has statutory en-
forcement mechanisms at his disposal to en-
sure City agency compliance. See New York
State Soc.Serv.Law §§ 20 & 34.

2. Plaintiffs

Juana More] is a resident of the Bronx
who received public assistance and food
stamps. See Order to Show Cause of June
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16, 1994, at App. C, Morel Statement 11 2-3.2
Elizabeth Simmons and her son reside in
Brooklyn and received AFDC and food
stamps. See id. at App. D, Simmons Aff.
192-33 Pamela Thomas lives in Manhattan
and received Home Relief. See id. at App.
E, Thomas Aff. 114 Norma Cintron, her
minor son, her adult daughter, and her
grandchild received AFDC and Food Stamps

2. Juana Morel received a notice from the City
agency dated May 24, 1994, with an effective
date of June 3, 1994. See Order to Show Cause
of June 16, 1994, at App. C, Morel Statement 18
& Ex. B. On June 1, 1994, her advocate request-
ed a fair hearing. Seeid. 111 & Ex. C. On June
6, 1994, she received notice that State agency
had directed aid continuing. See id. 1111-12 &
Ex. D. Nevertheless, her benefits were discon-
tinued on June 10, 1994, and not restored until
June 17, 1994. See Blaustein Aff. 169. There-
fore, Ms. Morel was denied benefits despite filing
a timely request.

3. On May 7, 1994, Ms. Simmons received a no-
tice of discontinuance effective May 5, 1994. See
Order to Show Cause of June 16, 1994, at App.
D, Simmons Aff. 15 & Ex. A. On May 9, 1994
she requested a fair hearing by mail. See id. 16.
On June 2, 1994 she went to the office of the
State agency, where an employee filed an aid
continuing directive. See id. 16 & Ex. B. On
June 7 or 8, 1994, Ms. Simmons received notice
that aid continuing had been directed. See id.
117-8 & Ex. C. City agency provided her with
aid continuing on June 16, 1994. See Blaustein
Aff. 170 & Ex. 9. Ms. Simmons therefore lacked
benefits for nearly six weeks despite requesting a
hearing after three days and filing a second re-
quest three weeks later.

4. On April 4, 1994, Pamela Thomas received
notice of the City’s intent to reduce her benefits.
See Order to Show Cause of June 16, 1994, at
App. E, Thomas Aff. 12 & Ex. A. On April 14,
her advocate requested a fair hearing. See id.
17. State agency directed aid continuing on
April 21, 1994, See id. 19 & Ex. C. Neverthe-
less, on May 2, 1994, Ms. Thomas's Home Relief
benefits were reduced. She attended a hearing
on May 25, 1994, and her benefits were eventual-
ly restored on June 16, 1994. See Blaustein Aff.
171. Therefore Ms. Thomas’s benefits were re-
duced for more than six wecks, despite the State
agency’s directing aid continuing more that a
week before the reduction.

w

In late March 1994, Norma Cintron received a
natice advising her that her food stamps would
be reduced in May. See Order to Show Cause of
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benefits. See id. at App. F, Cintron Aff.
191-55 All four named Plaintiffs requested
a hearing after learning of City agency action
affecting their benefits, were designated to
receive aid continuing benefits, but did not
receive those benefits within the mandated
time frame. In addition, Plaintiffs provided
examples of other potential class members,
including Jeannette Bello,® the children of
Martha Diaz’ Delilah Mercado,® Barbara

June 16, 1994, at App. F, Cintron Aff. 16 & Ex.
A. On April 13, 1994, her advocate requested a
fair hearing, and the State agency ordered aid
continuing. See id. 11 8-9 & Ex. B. Neverthe-
less, her food stamps were reduced. City agency
denied receipt of the aid continuing directive for
Ms. Cintron. See Blaustein Aff. 1 72.

6. Jeannette Bello requested a hearing on July 22,
1994 after discovering that her welfare benefits
had already been discontinued. She received
notice of aid to continue from the State on Sep-
tember 20, 1994. See Copelman Decl., Oct. 28,
1994, Ex. A., Bello Aff. 19 5-6 & Bello Ex. A.
She attended a hearing on October 5, 1994, and
received a decision in her favor on October 14,
1994. See id. 11 9-10. Her benefits were re-
stored between October 21 and November 16,
1994,

~

On July 22, 1994 Martha Diaz requested a
hearing to challenge the discontinuance of her
children’s benefits. She received notice of aid
continuing on August 10, 1994. See Copelman
Decl,, Oct. 28, 1994, Ex. C, Diaz Aff. 11 1-3 &
Diaz Ex. A. In early September portions of their
benefits were restored. See id. M 6-7. Despite
letters from her advocate and a favorable hearing
decision, Ms. Diaz continued to experience prob-
lems receiving benefits through November 10,
1994.

8. On June 10, 1994, Delilah Mercado requested a
fair hearing challenging the discontinuance of
her benefits. On June 16, 1994, she received
notice of aid continuing. See Copelman Decl.,
Oct. 28, 1994, Ex. E, Mercado Aff. 99 24, &
Mercado Ex. A. On June 24, 1994, Ms. Mercado
went to the State agency office where an employ-
ee filed an aid continuing directive. On July 6,
1994, Ms. Mercado attended a hearing. On July
14, she received a favorable decision. See id.
17 5-14. Not until August 9, 1994 were her
benefits restored—more than seven weeks after
receiving notice of aid continuing from the State
agency. See id. at Mercado Ex. C. In late Au-
gust her benefits were again discontinued. She
requested a hearing on September 2, 1994,
which was held on September 28, 1994. See id.
at Mercado Ex. D. Despite a favorable decision
on October 4, 1994, she continued to experience
problems receiving benefits through November
16, 1994,
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Muldrow,® Deborah Hinds,'® Chavis Bull-
ock,1! Mark Sigle,”? Erika “Eddy” Jimenez,*
Dorothy O’Neil,¥ Paulette Williams,’® Ruth
Parker,'® Dennis Hanlon,'” and Barbara Mu-
sic.® The experiences of these persons fur-
ther illustrate the common questions within
the proposed class.

C. Proceediﬁgs to date

Plaintiffs moved by Order to Show Cause
in front of Judge Sweet, the Part One judge,
on June 16, 1994. See Order to Show Cause
of June 16, 1994, Judge Sweet instructed
parties to arrange an expedited discovery

9. Barbara Muldrow requested a fair hearing on
September 1, 1994, and received a notice indi-
cating aid to continue dated September 10, 1994.
See Copelman Decl., Oct. 28, 1994, Ex. F, Mul-
drow Aff. 91 7-10 & Muldrow Ex. A. By the
hearing on September 28, 1994, Ms. Muldrow
had not received benefits. On October 3, 1994
she received a favorable decision. See id. ¥ 13.
Nevertheless, by October 24, 1994 her food
stamps still had not been restored, more than six
weeks after the notice of aid continuing, and
three weeks after a favorable hearing decision.

10. Deborah Hinds allegedly received a notice in
May 1994 that her food stamps would be re-
duced, requested a hearing and received an aid
continuing directive, but the food stamps were
nevertheless reduced. See Copelman Decl., Oct.
28, 1994, 11 26-28. Her benefits were allegedly
restored for a short time, then reduced again,
and not restored until September 15, 1994.

11. Chavis Bullock requested a hearing on July
11, 1994. On July 14 the State agency directed
aid to continue. Nevertheless, his benefits were
discontinued on July 26, 1994, and were not
restored until August 18, 1994, and then only
with the assistance of counsel. See id. 9 30 &
Ex.Hat 1.

12. Mark Sigle requested a fair hearing on July 6,
and again on July 12, 1994. See id. 11 31-33 &
Ex. H at 2. Mr. Sigle's benefits were not re-
stored until August 3, 1994.

13. Eddy Jimenez requested a hearing on July 5,
1994, and received a notice of aid continuing on
July 12, 1994. See id. 11 34-36 & Ex. H at 3.
Nevertheless, her benefits were reduced on July
14, 1994 and not restored until several weeks
after a favorable decision from an August 17,
1994 hearing.

14. Dorothy O’Neil’s benefits were discontinued
in late May, and despite an aid to continue no-
tice, they were not restored until July 11, 1994.
See id. 11 37-38 & Ex. H at 4.

15. Paulette Williams’s benefits were discontinued
in April of 1994, and were not restored until mid
July of 1994, despite an aid to continue notice.
Seeid. 1 39 & Ex. L.

schedule among themselves. At that time,
City Defendants stipulated to provide tempo-
rary relief to named Plaintiffs to the extent
of providing them with benefits to which they
were entitled pending resolution of the pre-
liminary injunction hearing, which was origi-
nally scheduled in July. Parties thereafter
stipulated to adjournments, with City Defen-
dants either agreeing or being directed by
the Court to forestall any changes in staff
pending resolution of the current motions.

The Court has received from parties
memoranda citing attached or otherwise
submitted State and City agency records, in-

16. Ruth Parker received benefits for her infant
granddaughter, Imani Louden. She received a
notice of aid continuing dated October 1, 1994.
As of December 21, 1994, she allegedly contin-
ued to experience problems receiving benefits.
See id. 11 40-41; Letter of Marti Copleman, Dec.
21, 1994,

17. Dennis Hanlon received notice of aid continu-
ing on June 29, 1994. His benefits had been
discontinued on May 1, 1994 and were not re-
stored until July 15, 1994. See id. 11 42-45.

18. Barbara Music requested a hearing on July
27, 1994, Still, her benefits were discontinued
through August 11, when a portion of the funds
was restored. See id. 1Y 4649 & Ex. 1.

19. In addition to this action, Plaintiffs have com-
menced proceedings in the Eastern District of
New York, see Brown v. Giuliani, 158 F.R.D. 251
(E.D.N.Y.1994) (Sifton, J.), and in New York
Supreme Court. See Patterson v. Giuliani,
94/403658, N.Y.Sup.Ct., 1st Dept. (Gammerman,
1.).

Brown is an action charging that Defendants
do not timely process new applications and re-
quests for emergency grants, and do not provide
timely benefits to approved applicants. Plain-
tiffs sought an injunction against the redeploy-
ment of supervisors in the Undercare units of
City agency. On October 27, 1994, Judge Sifton
issued a preliminary injunction enjoining the re-
deployment of Undercare supervisors pending
submission and approval of a plan guaranteeing
provision of the rights at issue. See Brown, Prel-
im.Inj.Order & Mem.Decision & Order,
(E.D.N.Y., Oct. 27, 1994). Judge Sifton also ap-
pointed a Special Master to assist the parties to
develop the plan. See Brown, Order Appointing
Special Master, Nov. 22, 1994.

Patterson involves defendants’ alleged failure
to provide conferences with applicants and recip-
ients when timely requested. Plaintiffs seek an
injunction against the redeployment of supervi-
sors currently assigned to the Liaison and Adjust-
ment (L & A”) units of City agency.
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terrogatory responses, depositions and pub-
lic reports. Argument was heard on the
motions on November 16, 1994, after which
the Court ordered additional submissions
consisting of updated State and City agency
reports and affidavits explaining various des-
ignations therein. The Court also extended
the order forestalling redeployment pending
the issuance of a decision.

D. Current aid continuing procedures
and staffing

A recipient receives notice of a change in
benefits by mail or upon actual reduction or
discontinuance of credited funds. Upon no-
tice, a recipient must timely communicate a
request for an administrative hearing to the
State agency. A request is timely if it is
filed before the effective date of a notice of
impending change, within ten days of the
date a notice is mailed to the recipient, or if
no notice was sent, when the request is
made. Requests may be communicated by
mail, phone, facsimile, or in person at agency
offices.

Upon receipt of a timely request, State
agency determines whether the recipient is
entitled to aid continuing. See Blaustein Aff.
1% 11-19; Blaustein Dep. at 160. State agen-
¢y then issues either a “Fair Hearing Re-
quest” notice to City agency indieating if aid
is to continue, or an “Aid Continuing Di-
rective” either instructing City agency not to
change the recipient’s benefits until after a
hearing, or ordering restoration of benefits if
they have already been changed. State
agency also inputs each request into a com-
puterized Fair Hearing Information System.
See Carberry Dep. at 35. In cases involving
discontinuances and recoupments, expedi-
tious processing can avert some changes in
benefits. In cases involving reductions or
restrictions, State ageney cannot avert the

20. See id. ¥ 38. L & A supervisors set sched-
ules, conduct conferences to review decisions of
Undercare units which affect assistance levels,
review documentation, review case records, pro-
cess aid continuing to recipients (pending hear-
ings) and implement fair hearing decisions.
They also serve as “Service Representatives” on
rotation—liaisons between the ISC and recipi-
ents or applicants with complaints. See Blau-
stein Aff. 191 32-37.
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action automatically. Once the change in
benefits has been effected, State agency is
unable to effect restoration by itself. See id.
at 35-37, 47-50.

All notices are sent to the State agency
office in New York City. Each day a City
agency messenger retrieves the notices and
brings them to City agency’s Fair Hearing
Control Unit (herein “FHCU”), from which
they are sorted for distribution to one of
thirty-nine Income Support Centers (“ISCs”)
citywide. See Carberry Dep. at 37-41.
ISCs currently consist of at least six units:
Reception, Administration, Applications, Li-
aison & Adjustment (“L & A”), Undereare,
and Control. See Blaustein Aff. at 4-12.

The L & A unit of each ISC receives the
notice and attempts to prevent or to reverse
the challenged change in benefits. To re-
verse a change, supervisors in the L & A
units relay the notices to a designated group
within the Undercare units. An Undercare
group consists of one supervisor, five “eligi-
bility specialists” (the “specialists”), and one
half-time clerk. The Undercare group su-
pervisor relays the notice to the specialist for
that case. The specialist processes the no-
tice, then returns all the forms to the super-
visor, who reviews them and passes them on
to the clerk. From the clerk, the forms go to
the ISC Control unit for input, upon which
the change is reversed. See Blaustein Aff.
19 9-10, 20-41.

Under these procedures, the three posi-
tions most directly responsible for processing
aid continuing are the L & A supervisors, the
Undercare supervisors, and the Undercare
eligibility specialists, the latter being most
responsible for the timely processing. At
current staffing levels there are approxi-
mately 108 L & A supervisors,?® 436 Under-
care supervisors,”! and approximately 2,393
Undercare eligibility specialists in the thirty-

21. See id. 1 24. Undercare supervisors are sup-
posed to oversee one group of five eligibility
specialists (1:5 supervision span). Supervisors
are supposed to set schedules, assign work, re-
view and authorize actions of eligibility special-
ists, and evaluate and train staff. Supervisors
are also responsible for handling unassigned
cases and backlogs when they develop. See
Blaustein Aff. 97 22-24.
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nine ISCs.Z Defendants claim that the aver-
age Undercare specialist currently has a
monthly workload of 200 cases, with some
specialists having up to 300 cases. See Blau-
stein Dep. at 255-66. Defendants admit,
however, that this average does not include
upwards of 20,000 cases not assigned to any
specialist. See id. at 192-97; Cohan Decl.
9 68. Plaintiffs assert, therefore, that the
1994 average caseload is at least 237 cases
per specialist. See Cohan Decl. § 67.

In addition to L & A and Undercare super-
visors and specialists, there are L & A and
Undercare clerks and Control unit staff who
process aid continuing paperwork for the L
& A and Underecare units. There are cur-
rently approximately 33 L & A and 19
Undereare clerks, and 33 supervisors, 70 as-
sistant supervisors, 209 clerks, and 133 data
entry clerks in the Control units of the thir-
ty-nine ISCs. See Blaustein Aff. 113941
E. The proposed redeployment (“the
Plan”) & workloads

Plaintiffs seek an order enjoining the pro-
posed redeployment of staff within City
agency to the extent that it would affect
staffing responsible for aid continuing. City
Defendants, on the other hand, contend that
the redeployment will eliminate inefficiencies
in the current procedures and allow for im-
proved processing of aid eontinuing.

Under the Plan the ISC Applications and
Undercare units will be merged. See Blau-
stein Aff. 152. Where currently the Applica-
tions units handle all new cases, under the
Plan the new Applications units will handle
only emergency cases and primary intake.
New, non-emergency cases will be handled
by the Undercare specialists at a proposed
rate of two to three per week, in addition to
their normal caseloads. See id. 154. Un-
dercare specialists will also be responsible
for thirty-six case recertifications per month.
See Blaustein Dep. at 334.

The L & A units will gain thirty-six super-
visors over current levels. City agency al-
leges that because these supervisors hold a

22. See id. 1 26. Undercare eligibility specialists
manage cases of recipients by determining eligi-
bility and the amount of benefits, implementing
aid continuing, determining special and emer-

higher civil service title, they will be able to
pre-approve some requests for hearings,
thereby reducing the need for Undercare
supervisors to review some specialist actions.
See Blaustein Aff. 1948-50. Plaintiffs con-
tend that the L & A units are already under-
staffed and that this increase constitutes only
a partial restoration of earlier reductions.

Undercare supervisors will be reduced by
135 and the size of Undercare groups will
double, from five to ten specialists per super-
visor. See Blaustein Aff. 160. One special-
ist in each group will assume a new title,
group supervisor assistant, and will assist the
supervisor while maintaining a full load of
175 cases, thirty-six recertifications per
month, and two new applications each week.
See id. 1956-58. The Undercare units will
also get thirty-five new clerks. See id. 1947
& 59.

Finally, the Plan will implement “selective
review” of specialist actions. Where current-
ly all specialist actions are reviewed, under
the Plan Undercare supervisors would no
longer review decisions that do not change a
case budget. See Blaustein Aff. 1763-65.
Decisions not to implement aid continuing,
for example, will not be reviewed.

Discussion

[2,3]1 As an initial matter, this action
states a judicially resolvable case or contro-
versy within the meaning of Article III of the
United States Constitution. The controversy
is whether Defendants are complying with
federal and state constitutional, statutory and
regulatory standards in providing Plaintiffs
and the proposed class with timely aid con-
tinuing benefits. As such, it is clearly justici-
able. See Goldberg, 397 U.S. 254, 90 S.Ct.
1011; Rosado v. Wyman, 397 U.S. 397, 402-
07, 90 S.Ct. 1207, 1212-15, 25 L.Ed.2d 442
(1970); Brown v. Giuliani, 158 F.R.D. 251
(E.D.N.Y.1994). Moreover, this Court has
the authority to grant the injunctive relief
Plaintiffs seek on this motion. See Dan-
dridge v. Williams, 397 U.S. 471, 487, 90
S.Ct. 1153, 1162-63, 25 L.Ed.2d 491 (1970)

gency grants, meeting with recipients on request,
and preparing authorization forms. See id. 1 25.
They do not handle new applications, either
emergency or non-emergency.
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(Constitution imposes procedural safeguards
on welfare administration); Goldberg, 397
U.S. at 261-66, 90 S.Ct. at 1016-20; see also
Brown, 158 F.R.D. at 267; Class v. Norton,
376 F.Supp. 496, 500-03 (D.Conn.1974), aff’d
in part, rev'd in part, 505 F.2d 123 (2d
Cir.1974); New York State Ass'n for Retard-
ed Children, Inc. v. Rockefeller, 357 F.Supp.
752, 768 (E.D.N.Y.1973). This relief does not
invade the decision-making provinces of
State and City executive and legislative offi-
cials, but would require City Defendants to
resolve their fiscal difficulties in a fashion
that complies with the Constitution and the
law. See, e.g., Dunn v. New York State Dep't
of Labor, 474 F.Supp. 269, 274-76 (S.D.N.Y.
1979).

(4] Defendants seem to assert the politi-
cal question doctrine, urging the Court to
deny relief because Defendants are executive
entities. That doctrine, however, is inappli-
cable between a federal court and a State or
City entity. See Baker v. Carr, 369 U.S. 186,
82 8.Ct. 691, 7 L.Ed.2d 663 (1962).

[6] Defendants also urge the Court to
defer on principles of federalism and state
sovereignty. While respecting those prinei-
ples, the Court notes that such diseretion
goes to the fashioning of any relief, not the
determination of justiciability.

[6,7] Defendants explicitly claim that
Plaintiffs lack standing. Standing doctrine
addresses a party’s interest in the outcome of
a controversy and generally requires a show-
ing of individuated injury, causation, and re-
dressability. See Duke Power Co. v. Car-
olina Envtl. Study Group, Inc., 438 U.S. 59,
72-81, 98 8.Ct. 2620, 2629-35, 57 L.Ed.2d 595
(1978). Plaintiffs have satisfied this standard
by showing that they were denied aid con-
tinuing benefits and thereafter requested re-
lief clearly designed to remedy that denial.

[8-11] Finally, Defendants claim that
Plaintiffs’ claims are moot because the
named Plaintiffs have received either aid
continuing benefits or a notice of decision
following a hearing. See State Resp.Mem. at
5; City Resp.Mem. at 7. An issue will not be

23. Rule 23(b) permits an action to proceed as a
class where the prerequisites of subdivision (a)
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treated as moot, however, if it is “capable of
repetition, yet evading review.” See South-
ern Pacific Terminal Co. v. Interstate Com-
merce Comm’n, 219 U.S. 498, 515, 31 S.Ct.
279, 283, 55 L.Ed. 310 (1911). As recipients
of public benefits, Plaintiffs are still subject
to harm from future attempts by Defendants
to change their benefits without a hearing.
Moreover, an action is not moot where, as
here, the voluntary cessation of the conduct
complained of occurred after filing and the
party can be reasonably expected to repeat
the offensive conduct in the future. See De
Funis v. Odegaard, 416 U.S. 312, 317-18, 94
S.Ct. 1704, 170607, 40 L.Ed.2d 164 (1974).
Finally, mootness is generally unwarranted
in class actions where at least one member of
the class has a live claim. See Franks v.
Bowman Transp. Co., 424 U.S. 747, 752-57,
9% S.Ct. 1251, 1258-61, 47 L.Ed.2d 444
(1976); Robidoux v. Celani, 987 F.2d 931,
939 (2d Cir.1993). For the above reasons,
the Court finds that Plaintiffs have presented
a justiciable claim.

A. Plaintiffs’ motion for class certifica-
tion
Plaintiffs request from the Court an order
certifying the following class:
All residents of New York City who have
received, receive, or will receive AFDC,
Food Stamp or Home Relief benefits who
have requested, are requesting, or will re-
quest a fair hearing in résponse to an
action by the City agency to discontinue,
suspend, reduce or restrict benefits and
are entitled to aid continuing.

See Pls’ Mem. at 37. Rule 23 contains a
two-tier test for class certification. Plaintiffs
must first meet Rule 23(a)s four require-
ments for defining a class: a class so numer-
ous that joinder is impracticable; questions
of law or fact common to the class; named
parties with interests typical of the class;
and class representatives who will provide
fair and adequate representation of absent
members of the class. See Fed.R.Civ.Proc.
23(a). Plaintiffs must then demonstrate that
the case falls within one of Rule 23(b)’s three
categories where class action is appropriate.2s

are satisfied and (1) the prosecution of separate
actions would create a risk of inconsistent adju-
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[12,13] Plaintiffs’ proposed class satisfies
the requirements of Rule 23(a). There are
approximately 24,000 potential class mem-
bers, thus satisfying the numerousity re-
quirement of Rule 23(a)1)# The matter
turns on common questions of law concerning
the duty of Defendants to provide timely aid
continuing, and the relief available for breach
of that duty. The only questions of fact
relevant to the Court’s determination are
also common to all class members: (a) Was
each individual plaintiff determined by State
Defendant to be eligible for aid continuing?
and (b) Did that person timely receive that
aid continuing? Other factual considerations
are irrelevant.

{14] Plaintiffs meet the typicality re-
quirement because their claims arise from
the same conduct as those of the proposed
members of the class, their claims are prem-
ised on the same legal bases, and their inter-
ests are not adverse to the interests of other
class members. See General Telephone Co.
of Southwest v. Falcon, 457 U.S. 147, 157 n.
13, 102 S.Ct. 2364, 2370-71 n. 13, 72 L.Ed.2d
740 (1982); Copeland v. Perales, 141 F.R.D.
11, 16 (E.D.N.Y.1992); Lewis v. Gross, 663
F.Supp. 1164, 1168 (E.D.N.Y.1986); Krome
v. Merrill Lynch & Co., 637 F.Supp. 910, 921,
vacated, in part, on other grounds, 110
FRD. 693 (S.D.N.Y.1985). Minor factual
differences in the circumstances of each class
representative and the class members are
not determinative, so long as they share the
ultimate issues of entitlement to and denial of
timely aid continuing. See White v. Math-
ews, 559 F.2d 852, 858 (2d Cir.1977), cert.
denied, 435 U.S. 908, 98 S.Ct. 1458, 55
L.Ed.2d 500 (1978).

[15-18] Finally, the proposed class repre-
sentatives bear the burden of proving that
they are capable of fairly and adequately

dications, establish inconsistent standards of con-
duct, or would prejudice the interests of others;
(2) the party opposing the class has acted or
refused to act on grounds generally applicable to
the class, thereby making appropriate final in-
functive relief or corresponding declaratory relief
with respect to the class as a whole; or (3) the
court finds that the questions of law or fact
common to the members of the class predomi-
nate and that a class action is superior to other
available methods for the fair and efficient adju-
dication of the controversy.

protecting the interests of the proposed
class. See Feinstein v. Firestone Tire and
Rubber Co., 535 F.Supp. 595, 600 (S.D.N.Y.
1982). Because absent class members will be
bound by the results obtained by the class
representatives and their attorneys, due pro-
cess requires the Court to scrutinize the
adequacy of purported class representatives.
See In re Boardwalk Marketplace Secs. Li-
tig., 122 F.R.D. 4, 7-8 (D.Conn.1988). “The
adequate-representation requirement is sat-
isfied by a commonality of interests between
representatives and class members and vig-
orous prosecution by plaintiffls] and plain-
tiffs’ counsel.” Akerman v. Oryx Communi-
cations, Inc., 609 F.Supp. 363, 378 (S.D.N.Y.
1984), affd in part, dismissed in part, &
remanded, 810 F.2d 336 (2d Cir.1987). The
named Plaintiffs and intervenors are ade-
quate representatives of the proposed class,
and their counsel are skilled advocates with
experience representing similarly positioned
persons. The Court recognizes the adequacy
of these representatives.

{19] City Defendants claim that the pro-
posed class is not precisely drawn and would
therefore require the Court to examine the
individual circumstances of each claimant.
See City Resp.Mem. at 12-13. The Court
notes that every proposed class requires a
determination as to an individual’s member-
ship, and that that determination does not
defeat the identification of the class itself.
Plaintiffs have restricted their class to per-
sons who “are entitled to aid continuing,” and
have not challenged any aspect of the deter-
mination of entitlement which is currently
performed by the State agency. See Pls’
Reply Mem. at 34-35. The Court, therefore,
will not be required to evaluate the individual
merits of each recipient’s request for bene-
fits.

24. See Pls.” Mem. at 38. Approximately 60,000
New York City residents apply for hearings each
year, of which approximately 40% or 24,000 are
determined eligible for aid continuing. As dis-
cussed below, City Defendants fail to implement
aid continuing in at least 10% of all cases.
Therefore the class as defined would include
from 2,400 up to 24,000 members at any time.
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Moreover, class actions such as the pro-
posed class have been shown to be an appro-
priate method of obtaining relief in benefits
cases. See, e.g, Brown, 158 F.R.D. at 268;
Haskins v. Stanton, 794 F.2d 1273, 1275 (Tth
Cir.1986) (food stamps); Barnett v. Bowen,
794 F.2d 17, 22 (2d Cir.1986) (disability bene-
fits). This is true even where the proposed
class definition includes a prospective mem-
bership. See Robidoux, 987 F.2d at 939;
Henry v. Gross, 803 F.2d 757, 763 (2d Cir.
1986); Percey v. Blum, 524 F.Supp. 324, 327
(N.D.N.Y.1981); Luyando w. Bowen, 124
F.R.D. 52, 57 (8.D.N.Y.1989), rev’d on other
grounds, 8 F.3d 948 (1993). The Court
therefore finds that Plaintiffs have satisfied
the requirements of Rule 23(a).

[20,21] Plaintiffs seek certification of the
class under Rule 23(b)(2) & (8). The Court
agrees that Plaintiffs’ action properly falls
within the scope of these provisions. Plain-
tiffs seek declaratory and injunctive relief
against Defendants acting or refusing to act
on grounds generally applicable to the class
members. See Fed.R.Civ.Proc. 23(b)(2).
That is, Plaintiffs seek relief against Defen-
dants’ failure to act timely when aid continu-
ing is warranted. Moreover, Plaintiffs seek
injunctive relief against Defendants proposed
conduct in redeploying persons responsible
for the timely provision of aid continuing.
See id. This type of injunctive relief is clear-
ly more appropriate in the class action set-
ting than in an individual action. Finally,
Plaintiffs note that the relief sought includes
a demand for ongoing, class-wide monitoring
of Defendants’ compliance with aid continu-
ing requirements. See Fed.R.Civ.Proc.
23(b)(3). This type of ongoing monitoring is
most appropriate in the class setting.

[22,23] Defendants claim that a class
action is unnecessary because any relief ac-
corded the named Plaintiffs would be incor-
porated by State and City agencies into uni-
form regulations. This assertion, however,
neglects the historical reluctance of City
agency to provide class-wide relief in similar
cases. See RAM v. Blum, 533 F.Supp. 933,
939 (S.D.N.Y.1982); Swift v. Blum, 502
F.Supp. 1140, 114344 (S.D.N.Y.1980);
Montes v. Brezenoff, 85 F.R.D. 130, 132
(8.D.N.Y.1980). Defendants also assert that
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stare decisis would protect subsequent
Plaintiffs, and therefore that a class action
is not a preferred method of adjudication
under Rule 23(b)@3). This claim overstates
the protection afforded to Plaintiffs by that
doctrine, particularly to indigent plaintiffs.
See Jane B. v. New York City Dept. of So-
cial Services, 117 F.R.D. 64, 72 (S.D.N.Y.
1987); Koster v. Perales, 108 F.R.D. 46, 54
(E.D.N.Y.1985); Bizjak v Blum, 490
F.Supp. 1297, 1301 (N.D.N.Y.1980). More-
over, it ignores the many cases allowing
class actions to seek injunctive relief against
government agencies. See, e.g, Robidoua,
987 F.2d at 937; Barnett, 794 F.2d at 22;
Cutler v. Perales, 128 F.R.D. 39, 4547
(S.D.N.Y.1989).

For the foregoing reasons, the Court finds
that Plaintiffs have satisfied the burdens of
Rule 23 and grants the motion for certifica-
tion of the class proposed above.

B. Plaintiffs’ motion for a preliminary
injunction

[24-27] In this Circuit, the party seeking
a preliminary injunction has the burden of
showing “ (a) irreparable harm and (b) either
(1) likelihood of success on the merits or (2)
sufficiently serious questions going to the
merits to make them a fair ground for litiga-
tion and a balance of hardships tipping decid-
edly toward the party requesting preliminary
relief’” See Citibank, N.A. v. Citytrust, 756
F.2d 273, 275 (2d Cir.1985) (quoting Bell &
Howell: Mamiya Co. v. Masel Supply Co.
Corp, 719 F2d 42, 45 (quoting Jackson
Dairy, Inc. v. HP. Hood & Sons, Inc., 596
F.2d 70, 72 (2d Cir.1979))). “Where, as here,
a preliminary injunction ‘seeks to stay gov-
ernmental action taken in the public interest
pursuant to a statutory or regulatory
scheme,” the less rigorous fair-ground-for-
litigation standard should not be applied.”
Sweeney v. Bane, 996 F.2d 1384, 1388 (2d
Cir.1998) (quoting Plaza Health Labs., Inc. v.
Perales, 878 F.2d 577, 580 (2d Cir.1989)).
Where the preliminary relief sought is the
same as the ultimate relief, the standard is
heightened to substantial likelihood of suc-
cess. See Abdul Wali v. Coughlin, 754 F.2d
1015, 1025~26 (2d Cir.1985). Plaintiffs’ pres-
ent request for an injunction, however, dif-
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fers from Plaintiffs’ ultimate pleas for a plan
to guarantee provision of aid continuing, for
on-going monitoring, and for periodic reports
on compliance. See Pls” Mem. at 25-26;
Pls.’ Reply Mem. at 3. The heightened stan-
dard is therefore unwarranted.

1. Immediate & irreparable harm

(28,291 The protracted denial of aid con-
tinuing benefits constitutes immediate and
irreparable harm. To indigent persons, the
loss of even a portion of subsistence benefits
constitutes irreparable injury. See, e.g.,
Hurley v. Toia, 432 F.Supp. 1170, 1176-78
(S.D.N.Y.), affd 573 F.2d 1291 (2d Cir.1977);
Lyons v. Weinberger, 376 F.Supp. 248, 262-
63 (S.D.N.Y.1974); Boddie v. Wyman, 323
F.Supp. 1189, 1193 (N.D.N.Y.), affd, 434
F.2d 1207 (2d Cir.1970), aff'd 402 U.S. 991, 91
S.Ct. 2168, 29 L.Ed.2d 157 (1971). Courts
have provided preliminary relief in cases al-
leging imminent deprivation of such benefits
under federal programs. See Willis v. Las-
caris, 499 F.Supp. 749, 759-60 (N.D.N.Y.
1980); Bennett v. Butz, 386 F.Supp. 1059,
1062 (D.Minn.1974); Moreno v United
States Dept. of Agriculture, 345 F.Supp. 310,
310-12 (D.D.C.1972), affd 413 U.S. 528, 93
S.Ct. 2821, 37 L.Ed.2d 782 (1973).

The members of the plaintiff class suffer
deprivation of their subsistence benefits. In
addition, the submissions demonstrate that
once these benefits have been changed, they
are often not timely restored despite di-
rection from State agency to City Defen-
dants. State and City agency records show
that between June 1, 1994 and October 31,
1994 an average of forty-four days elapsed
between a request for a hearing and the
issuing of a hearing decision in aid-continuing
AFDC, Home Relief, and Food Stamps cases
from New York City. See Blum Supplemen-
tal Reply Decl. Ex. A (NYS-DSS, Bureau of
Fair Hearings, Office Workload Reports,
Item 9); Lacivita AffExs. 1 (same), & 3
(explanatory memorandum). While the rec-
ords do not indicate the degree to which aid
continuing benefits are provided during this
time period, the figures demonstrate that if
benefits are denied prior to a hearing the
deprivation may last weeks or months.

The degree of harm resulting from this
delay is made evident by the fact that most
changes in benefits are reversed or with-
drawn after a hearing. See Blum Supple-
mental Reply Decl. Ex. B (NYC Workload
Reports, [tems 4B & 4C) (indicating average
of 49% reversals and 41% withdrawals each
month from June 1, 1994 through October 31,
1994). Moreover, City agency apparently ex-
periences problems complying with approxi-
mately 11% of the hearing decisions in aid
continuing cases. See id. (Items 5 & 6)
(average number of compliance complaints in
relation to the number of decisions issued
each month from June 1, 1994 through Octo-
ber 81, 1994). Plaintiffs, therefore, have
shown irreparable harm.

Plaintiffs allege that the proposed rede-
ployment plan will exacerbate Defendants’
current difficulties in timely providing aid
continuing. Without here addressing the
merits of that claim, the Court recognizes
that reversing the redeployment would be
factually difficult, if not impossible. See Co-
han Decl.Ex. Y, Tr. of City Council Test. of
Commissioner Hammons, May 24, 1994, at 45
(City agency is currently above headcount
and unable to hire additional staff.); Blau-
stein Dep. at 386 (“[Tlhere will be no in-
crease in head count ... [iln this fiscal year
or the immediate future.”); id. at 389 (Prior
requests to increase in head count to accom-
modate targeted caseloads were denied.). To
that extent, if the redeployment fails to pro-
duce compliance with aid continuing man-
dates, its effect would be irreparable.

For the reasons stated, the Court finds
that Plaintiffs have adequately demonstrated
immediate and irreparable harm.

2. Success on the merits

[30] In order to demonstrate a likelihood
of success on the merits Plaintiffs must first
show that Defendants currently fail to pro-
vide aid continuing benefits. In order to
warrant the injunetive relief sought, Plain-
tiffs must then demonstrate that the pro-
posed redeployment plan will not correct
such failure. Plaintiffs have satisfied these
showings.
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a. Defendants fail to provide
timely aid continuing.

The experiences of the named Plaintiffs
and other class members discussed above
suggest a pattern of failure in providing
timely benefits. See supra at 627-629.
Various community advocates recounted
similar experiences. See Cohan Decl.Ex. B.
at Evans Aff; id. at Krueger Aff; id. at
Rosenfeld Aff; id. at Harding Aff. More
important, however, are the records and
statements of State and City agencies that
indieate an awareness of problems meeting
aid continuing mandates.

State Defendant has acknowledged that it
cannot yet guarantee timely provision of aid
continuing to anyone requesting a hearing by
mail. See Lacivita Dep. at 117-18, 141-43.
This in light of recent figures which indicate
that at least a third of the requests for fair
hearings emanating from New York City are
received by mail. See Blum Supplemental
Reply Decl. Ex. B (NYS-DSS, Bureau of
Fair Hearings, Office Workload Reports,
Items 1A & 8); Lacivita Aff. Exs. 1 (same),
& 3 (explanatory memorandum) (34% of all
new requests emanating from New York City
were received by mail from June 1, 1994
through October 31, 1994). State Defendant
acknowledged that it often took three to four
weeks, sometimes more, for the information
contained in a fair hearing form to be en-
tered into the State computer, amounting to
delays ranging from 4,500 to 7,500 requests.
See Lacivita Dep. at 118. State Defendant
attributed this backlog to a shortage of staff.
See Lacivita at 120.

State Defendant also acknowledged that
State agency is “unable to provide enough
staff to answer the phones to do the job in a
way that provides adequate service, and that
the only way to improve that at this point in
time is with more staff.” See Lacivita Dep.
at 212. At least one fourth of all new re-
quests from New York City are received by
phone. See Blum Supplemental Reply Decl.
Ex. B (NYS-DSS, Bureau of Fair Hearings,
Office Workload Reports, Items 1A & 8);
Lacivita Aff. Exs. 1 (same), & 3 (explanatory
memorandum) (25% of all new requests ema-
nating from New York City were received by
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mail from June 1, 1994 through October 31,
1994).

The Court notes that State agency has
attempted to address staff shortages by use
of overtime and improved information sys-
tems. See Cohan Decl. Ex. E, NYS-DSS
Quarterly Overtime Plan, Oct. 5, 1993; Laci-
vita Aff. (Aug. 16, 1994); Tr. at 39 (Nov. 16,
1994). While there is evidence of recent
improvements, State agency continues to ex-
perience regular delays in processing re-
quests. See Tr. at 40. These delays contrib-
ute to delays in City agency’s provision of
timely aid continuing benefits.

In addition, State agency fails to supervise
City agency’s provision of aid continuing ben-
efits, thereby contributing to undiscovered
delays. See Carberry Dep. at 71 (no moni-
toring by state, city or federal government
with respect to timely provision of aid to
continue); Blaustein Dep. at 271, 275, 279,
281-83 (no audits, records or monitoring of
time it takes to comply with aid continuing
directives).

For their part, City Defendants admit to
failing to provide services within mandated
time frames in at least 10% of all cases. See
Blaustein at 391-92. However City Defen-
dants provide no records or monitoring
methods to assure the Court that this failure
rate is not significantly higher.

There are apparently no records of the
total number of cases in which initial aid
continuing directives are issued each month.
Agency records for the period June 1, 1994
through October 381, 1994, however, indicate
that approximately 3100 initial hearings are
scheduled each month in aid continuing
AFDC, Food Stamps, and Home Relief cases
from New York City. See Blum Supplemen-
tal Reply Decl. Ex. B (NYS-DSS, Bureau of
Fair Hearings, Office Workload Reports,
Item 1A); Lacivita Aff.Exs. 2 (same), & 3
(explanatory memorandum). Alternatively,
there are approximately 6800 new requests
for hearings each month in AFDC Home
Relief and Food Stamps cases, see Blum
Supplemental Reply Decl.Ex. B (NYS-DSS,
Bureau of Fair Hearings, Office Workload
Reports, June-Sept. 1994, Item 1A); Lacivita
Aff.Exs. 2 (Oct.1994), & 3 (explanatory mem-
orandum), of which approximately 40% or
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more than 2700 are likely to be determined
eligible for aid continuing.

In approximately 320 cases per month “re-
direct” orders or “multiple” redirect orders
are issued. See Blum Supplemental Reply
Decl.Ex. B (NYS-DSS, Bureau of Fair Hear-
ings, Office Workload Reports, Items 8 & 9);
Lacivita Aff. Exs. 2 (same), & 3 (explanatory
memorandum). Redirect orders are issued
after an initial order is not implemented and
a subsequent complaint is received. Multiple
redirects are any orders issued after the first
two upon continued failure to provide aid
continuing and continued complaints. See
Lacivita Dep. at 193-97. This number of
redirects and multiples suggests that in at
least 10-12% of all cases City agency fails to
provide aid continuing benefits upon issuance
of an initial aid continuing directive.

Moreover, this estimate does not include
cases where only one directive was issued
but benefits were not provided within man-
dated time frames or cases in which indigent
claimants failed to file repetitive complaints.?s
Three of the above named Plaintiffs and
twelve of the thirteen additionally named
class members, for example, would likely not
be represented in the 10% figure because
they filed only one request for a fair hearing
or received only one notice of aid to continue
despite not receiving benefits within the
mandated time frame. The actual failure
rate, therefore, is likely to be higher.

City agency’s internal quality reports from
varying periods from 1992 through 1994 sug-
gest a link between the failure to provide
timely services and insufficient staffing in the
Undercare units. See Cohan Aff.Ex. L.
These reports detail substantial numbers of
unassigned caseloads, see id. (two unassigned
caseloads at Crotona ISC; five at Yorkville;
eleven at Melrose; eight at Bergin; eight at
Willis; seven at Wyckoff; five at Richmond),
unsupervised Undercare groups, see id.
(three unsupervised groups at Yorkville ISC;
two at Bergin; two at Willis; three at Wyck-
off; two at Richmond), and overworked Un-

25. Other records indicate that approximately 380
Home Relief cases and 58 AFDC cases are
opened or reopened each month in response to
aid continuing directives after a recipient chal-
lenges an agency action closing the case. See
Smith Aff.Exs. A & B (WMS Report WINRO191,

dercare specialists. See id (2756328 cases
per specialist at the Amsterdam ISC).
These reports support the finding that City
agency fails to provide timely aid continuing
in significantly more that 10% of all cases
designated eligible by State agency, and
therefore that Plaintiffs have shown a sub-
stantial likelihood of success on the merits.

b. The redeployment plan as presented
does not guarantee improved delivery
of aid continuing.

Plaintiffs have also shown that the rede-
ployment plan, as it was presented by City
Defendants, does not guarantee improve-
ments in City agency’s provision of aid con-
tinuing.

Plaintiffs presented statements indicating
the City agency’s awareness that current
staff shortages contribute to difficulties in
meeting legal mandates, and that proposed
staff cuts would likely exacerbate the prob-
lem. One report, for example, noted that

[t]he Administration plans to cut AFDC,
Home Relief, Food Stamp and Emergency
Food programs by 2248 positions. ...
This ... reduction ... has the greatest
impact in lLaison and adjustment staff,
supervision in undercare and new appli-
cations, pre-screening, clerical support,
field auditors, fair hearing facilitators, and
eligibility specialists. The timely and ac-
curate processing of income support appli-
cations may be at risk, due to increases in
public assistance caseload ... and the cu-
mulative reductions and redeployments
throughout Income Support. Timely pro-
cessing of all entitlement claims ... [is]
Federally mandated, and violations may
result in sanctions and penalties. Cumula-
tive reductions in fair hearing support staff
may expose the City to sanctions.

Cohan Decl.Ex. W, Fiscal 1995 Exec. Budget
Hearings, May 24, 1994, Committee on Gen-
eral Welfare, DSS/HRA, at 10 (emphasis
added); see also Cohan Decl.Ex. BB, HRA
Office of Budget Administration, Executive

Sept. & Oct. 1994). However, absent a total
number of directives issued each month and sim-
ilar figures for recoupments, reductions, or
changes in method or location of payment it is
impossible to determine by these figures the rate
of compliance with mandates. See id. 1 11.
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FY1995 P.E.G.’s, May 24, 1994, Resp. Center
IS, at 1 (“[The proposed reductions] [mlight
result in increased error rates and delays in
eligibility approvals and recertifications
which might lead to sanctions.”); see id. at 4
(“{RJeduced supervision will also potentially
increase the error rate and limit our ability
to meet fair hearing compliance timeframes,
recertification timeframes, and other similar
mandates.”). Defendant Hammons, more-
over, has acknowledged that staff reductions
would subject City agency not only to sane-
tions, but to the precise types of claims as-
serted in this aetion.
[Cluts of this dimension will lead to almost
immediate State and Federal sanctions for
failure to meet legally mandated require-
ments. ... In addition, lawsuits will be
filed by advocates ... seeking to restore
mandated services and staffing levels. We
will not be able to defend these lawsuits.

Cohan DeclEx. AA, Memorandum from
Hammons to Lackman, Feb. 11, 1994, at 1.

Plaintiffs have also demonstrated meaning-
ful concerns that redeployment will actually
worsen the provision of aid continuing bene-
fits. Under the plan the Applications and
Undercare units will merge. While not ob-
Jecting to the merger itself, Plaintiffs have
presented evidence that questions the feasi-
bility of the agency’s proposed division of
responsibilities for processing new applicants
as well as for aid continuing. This evidence
includes City agency quality control reports
from 1992 to 1994 demonstrating insufficient
staff to handle applications. See Cohan Ex.
L. (Roosevelt Drive ISC: “[wlorkers from
undercare were constantly pulled to conduct
[application] interviews”; Crotona ISC: un-
dercare staff routinely used in Applications;
Queensboro ISC: “staff were constantly be-
ing pulled from undercare to do paperwork
in applications”; Brownsville ISC: Under-
care area “adversely affected” by need to
assist in Applications; Amsterdam ISC: Un-
dercare supervisors double covered in Appli-
cations hampering ability to meet deadlines).
Since City agency has endured a significant
headeount reduction and increase in total
cases over the last two years, the Court has
no reason to assume such problems have
abated. The Court therefore must find that
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the merger of the backlogged Applications
units with the Undercare units already found
to experience delays in aid continuing is un-
likely to result in improved service.

No significant increase in staff accompa-
nies the merger to rebut this finding. The
numbers provided to the Court indicate a net
decrease of 967 specialists within the City
agency, and a net increase of only 88 special-
ists in the reformulated Applications and Un-
dercare units. See Blaustein Aff. 19 53-58.
According to City agency, however, more
important than the total number of special-
ists is the average caseload. The City agen-
cy states that the Plan will guarantee timely
aid continuing benefits by maintaining a
monthly average of 175 cases per specialist.
Plaintiffs have successfully shown, however,
that City agency’s ability to achieve and to
maintain this targeted ratio rests on unsup-
ported assumptions.

City agency assumes that the number of
total cases will not increase in fiscal year
1995. Yet Plaintiffs have demonstrated that
total cases for the City agency have in-
creased steadily for several years, from 476,-
023 in May of 1992 to 555,357 in June of
1994. See Cohan Deecl. 162 & Ex. O; Blau-
stein Dep. at 310-11. City Defendants offers
no rebuttal to these figures to which the
Court could defer. Indeed, a City budget
officer acknowledged that the City has no
reliable method for predicting caseloads.
See Anantharam Dep. at 54-59,

Also unsupported is City agency’s asser-
tion that specialists will maintain a steady
workload by closing as many cases each
month as they accept for benefits. Under
the plan, a specialist will be responsible for
eight to twelve new applications each month,
of which approximately 40%, or three to five,
would be accepted and added to the special-
ist’s workload. City agency claims that each
specialist will also average six to eight clos-
ings a month, thereby maintaining a work-
load averaging 175 cases. See Blaustein
Dep. at 342. Plaintiffs assert, however, that
these figures overlook cases which are closed
and re-opened during the same month which
are reported as closings but which will re-
main in a specialist’s caseload. See Richard-
son Aff. 185. When accounting for such
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cases, Plaintiffs assert, the Plan fails to main-
tain the 175 average caseload that City agen-
¢y indicates is the key to improving the
timely provision of aid continuing. City
agency failed to rebut this assertion.

City agency also failed to provide anything
other than conclusory statements supporting
its assertion that selective review procedures
and the designation of Undercare supervisor
assistants will produce anticipated efficien-
cies. See Blaustein Dep. at 331-38. While
the Court respects the agency’s province to
devise and implement innovations to its poli-
cies and procedures, City Defendants simply
did not present any substantive basis for its
projections to which the Court could reason-
ably defer.

Ultimately City Defendants presented only
one substantive response to Plaintiffs’ objec-
tions to the redeployment: City agency of-
fered that if monitoring indicates that the
average workload begins to rise above 175
cases, the agency would seek additional staff.
See Blaustein Dep. at 382-85. The Court
notes, however, that such staff increases are
improbable in the foreseeable future. See
Blaustein Dep. at 386. Indeed, such re-
quests have been denied previously. See
Blaustein Dep. at 389. The Court, therefore,
in the absence of any other substantive sup-
port for City agency’s assertions and rebuttal
of Plaintiffs’ claims, cannot simply defer to
what is ultimately the wait and see approach
advocated by City Defendants.

The Court finds that Plaintiffs have dem-
onstrated the substantial likelihood that City
agency will be unable to provide timely aid
continuing after the redeployment. The
Court further finds that City Defendants
have failed to provide sufficient substantive
evidence to overcome this likelihood. Injunc-
tive relief is therefore warranted to prevent a

worsening of the harms demonstrated by
Plaintiffs.

C. Injunctive relief

Plaintiffs sought an order requiring Defen-
dants to provide aid continuing to the named
Plaintiffs. See PlL.Mem. at 24-25. The Court
understands that all named Plaintiffs have
received or are currently receiving the aid
continuing benefits for which they were or

are eligible. However, to the extent that
such benefits have not already been provid-
ed, the Court orders Defendants to ensure
their provision within a period not to exceed
two calendar weeks from the date of this
Opinion.

Plaintiffs sought an order requiring Defen-
dants to provide aid continuing to those un-
named plaintiffs and informal intervenors
who have not yet received the benefits to
which they are entitled. The Court grants
this request and orders Defendants to take
every measure to comply with applicable
mandates for the timely provision of aid con-
tinuing. Such measures should include, but
are not limited to, maintaining throughout
the duration of this litigation the informal
intervenor procedure developed by counsel
and reported to the Court on November 17,
1994. See Letter of Ian F. Feldman to Ann
M. Vroman, Nov. 17, 1994. Amendments or
alterations to that procedure henceforth may
be made only by stipulation between the
parties and on approval of the Court.

Plaintiffs sought an order enjoining City
Defendants from further reducing the staff
responsible for insuring that all class mem-
bers receive their aid unchanged pending a
fair hearing decision. The Court grants such
relief insofar as it orders a temporary contin-
uation of the existing stay of reductions in
the L & A and Undercare staff responsible
for the provision of aid continuing. This stay
may be removed by City Defendants upon
Court approval of a report addressing with
specificity and substance the methods by
which City agency will rectify its failure to
provide aid continuing on a timely basis. An
appropriate submission should address, along
with whatever pertinent information Defen-
dants wish to provide, evidence supporting
City agency’s assertions that have been ques-
tioned herein. This report should therefore
include (a) evidence of the total number of
initial aid continuing directives issued each
month in response to requests for fair hear-
ings emanating from New York City resi-
dents; (b) evidence of the time from issuance
of such directives to the implementation of
aid continuing; (¢) evidence supporting the
assertion that the total City agency caseload
is likely to remain constant; (d) evidence that
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monthly case closings and openings, when
accounting for re-openings, are likely to be
equal; (e) evidence supporting the proposed
selective review processes, including evidence
specifying the number of review and authori-
zation actions from which supervisors will be
relieved under the processes, as compared to
the current procedures; (f) evidence showing
the number of supervisory actions and tasks
assistant group supervisors will be expected
to perform in addition to their regular case-
loads; and (g) any evidence suggesting the
probability of additional staff or further rede-
ployment of staff in the event that the cur-
rent redeployment, if allowed to move for-
ward, fails to improve the provision of aid
continuing. City Defendants should serve
this report on the Court and Plaintiffs.
Plaintiffs shall have an appropriate time to
respond, as determined by the Court upon
inspection of the nature and scope of Defen-
dants’ submission.

Because the Court has temporarily extend-
ed the current stay, Plaintiffs’ alternative
request for an order enjoining any reduction
in the benefits of any recipient without first
positively determining that the recipient has
not made a timely request is denied.

Conclusion

For the reasons stated, Plaintiffs’ motion
for class certification is granted. Plaintiffs’
motion for preliminary injunction is provi-
sionally granted as explained above. Parties
are reminded that a conference is scheduled
in this matter for January 11, 1995.

SO ORDERED.
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Jerold R. HOFFMAN, Plaintiff,
v.

AARON KAMHI, INC. and Turn
On, Inc., Defendants.

No. 95 Civ. 2752 (DC).

United States District Court,
S.D. New York.

March 27, 1996.

Employee brought action against his
employer and employer’s parent corporation,
alleging that they violated the Americans
with Disabilities Act (ADA) and the Family
and Medical Leave Act (FMLA). Employer
and corporation moved to compel arbitration
of employee’s claims. The District Court,
Chin, J., held that arbitration clause did not
put employee on notice that he was waiving
his right to pursue employment discrimina-
tion claims in federal court and as such,
clause did not encompass employee’s claims
under the ADA or FMLA.

Motion denied.

1. Arbitration &=1.2

Federal Arbitration Act (FAA) estab-
lishes federal policy favoring arbitration. 9
U.S.C.A. § 1etseq.

2. Arbitration &2

Federal Arbitration Act (FAA) requires
federal courts to enforce arbitration agree-
ments with the same vigor that courts en-
force other contracts. Federal Arbitration
Act. 9U.S.CA § 1 et seq.

3. Arbitration €=23.9

Once court is satisfied that arbitration
agreement is valid and that claim before it is
arbitrable, it must stay further judicial pro-
ceedings and order the parties to proceed to
arbitration.

4. Arbitration €=3.3

Court must enforce arbitration agree-
ment even if the party opposing arbitration
raises claim based on a federal statutory



