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UNITED STATES DISTRICT COURT ‘ o
SOUTHERN DISTRICT OF NEW YORK -
X’-' ‘.;‘ ':i“[ 'J,_—_;:
A.C.,and H. C, by their Next Friend BARBARA WEINER, Do e
individually and on behalf of all others similarly situated, :
Plaintiffs, : 05 Civ. 2986 (TPG)
- against - : AMENDED
CLASS'ACTION

COMPLAINT

JOHN MATTINGLY, in his official capacity as
Commissioner of the New York State Education
Department; and JOHN JOHNSON, in his official
capacity as Commissioner of the New York State
Office of Children and Family Services;

Defendants.

Infant plaintiffs A.C. and H.C., on behalf of themselves and all others similarly situated,
by their undersigned attorneys, allege as follows:

PRELIMINARY STATEMENT

L. This case challenges the constitutionality of procedures governing the rce‘;oval of
children from foster parents who are relatives (“kinship foster parents™).

2. The New York City Administration for Family Services (*ACS”) has a pattern
and practice of removing children from kinship foster parents on an emergency basis when no
true emergency exists. This pattern and practice results from the failure of ACS and the New
York State Office of Children and Family Services (“OCFS™) to define what constitutes an
“emergency” for purposes of making or approving an emergency removal of children from

kinship foster parents.
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3. ACS and OCFS have failed to adopt substantive guidelines governing when a
non-emergency removal of children from kinship foster care may be made. As a result, children
in kinship foster care are denied substantive due process when they are removed from the care of
relatives on a non-emergency basis without a sufficiently high showing that the relatives’ care is
inadequate.

4. The procedure adopted by ACS and permitted by OCFS for challenging the
removal of children from kinship foster parents, whether the removal is planned or completed, is
set forth in a memorandum from ACS Special Counsel and Associate Commissioner Anne
Williams-Isom to the executive directors of contract foster care agencies and ACS staff, dated
July 2, 2004, and titled “ACS Administration for Children’s Services Protocol for Independent
Review” (hereinafter “1.R. Memo” or “Independent Review Protocol”) (attached as Exhibit A).
The Independent Review Protocol, and the State regulation pursuant to which it was adopted,

violate procedural due process because they:

(a) fail to ensure that a timely pre-removal hearing is held in all non-emergency cases;

(b)  fail to ensure a prompt post-removal hearing is held when an emergency would
make a pre-removal hearing impracticable;

(c) fail to ensure that a child or his or her law guardian receives timely or adequate
notice of the removal of the child from a kinship foster parent, or of an Indepen-
dent Review requested by a kinship foster parent;

(d)  fail to ensure that Independent Reviews comport with the basic elements of proce-
dural due process, including the right of the kinship foster parent or the child to

offer and challenge evidence, to compel the production of documents and
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testimony, and to confront adverse witnesses; and
(e)  exclude the child from the Independent Review process except at the discretion of
the Review Officer.
PARTIES

5. Plaintiff A.C. is child under eighteen years of age alleged to be neglected by her
parents. She was bormn on October 4, 2003. Days after her birth, A.C. was remanded to the
Commissioner of ACS to reside with her paternal aunt, Norma Balbuena, in foster care. A.C.
lived with Ms. Balbuena from her first day in foster care until December 1, 2004. On that date,
Episcopal Social Services (ESS), a social services agency acting as the agent of ACS, removed
A.C. from her paternal aunt and placed her instead with a non-kinship foster parent.

6. Plaintiff H.C., A.C.’s sister, is child under eighteen years of age alleged to be
neglected by her parents. She was born on November 14, 2004. As a newborn, she was
immediately remanded to the Commissioner of the New York City Administration for Children’s
Services, to reside with her paternal aunt Norma Balbuena in foster care. H.C. lived with her
aunt and sister from her first day in foster care until December 1, 2004. On that date, ESS, acting
as the agent of ACS, removed H.C. from her paternal aunt and placed her instead with a non-
kinship foster parent.

7. Defendant JOHN MATTINGLY is the Commissioner of ACS. ACS conducts
investigations of suspected child abuse and maltreatment, takes custody of children who are at
risk if left to reside with their parents, and in most instances decides whether children taken into
protective custody may reside with relatives, an arrangement known as kinship foster care. ACS,

and authorized agencies like ESS acting as agents of ACS, decide when children in foster care
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should be removed from kinship foster care and placed with other relatives or non-relatives.

8. Defendant JOHN JOHNSON is the Commissioner of OCFS. OCFS oversees
New York State’s local child protective agencies, including ACS, and promulgates regulations
for removing children from kinship foster care.

JURISDICTION AND VENUE

9. This action is authorized by 42 U.S.C. § 1983, as an action seeking redress for the
deprivation of constitutional rights by State action and under color of law.

10.  Jurisdiction is conferred upon the court by 28 U.S.C. § 1331, which provides for
jurisdiction in the district courts of civil actions arising under the Constitution, laws, or treaties of
the United States; and 28 U.S.C. § 1343(a)(3), which provides for jurisdiction in the district
courts of civil actions to redress deprivation of rights secured by the Constitution of the United
States.

11. Venue properly lies with this district pursuant to 28 U.S.C. § 1391(b). Defen-
dants Mattingly and Johnson both maintain offices in this district, and the actions complained of
took place in this district.

CLASS ACTION ALLEGATIONS

12.  Plaintiffs bring this proceeding as a class action pursuant to Rules 23(a) and (b)(1)
and (b)(2) of the Federal Rules of Civil Procedure, on behalf of themselves and a class of all
others similarly situated.

13, The class is defined as all children in New York City who are now, were on or
after July 1, 2004, or will in the future be, residing in foster care with relatives who are within the

second or third degree of consanguinity of their parents or stepparents.
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14.  The class is so numerous that joinder of all members is impracticable. The New
York City Mayor’s Management Report for Fiscal 2004 reports that there were over 22,000
children in foster care in New York city alone last year, almost 20 percent of them placed with
relatives.

15.  Questions of fact common to the class include whether ACS has a pattern and
practice of removing children from kinship foster parents on an emergency basis when no true
emergency exists; whether ACS has failed to define substantively what constitutes an “emer-
gency” for purposes of making an emergency removal of children from kinship foster parents;
and whether ACS has adopted substantive guidelines for removing children from kinship foster
homes in non-emergency circumstances.

16.  Questions of law common to the class include whether ACS’ pattern and practice
of making emergency removals of children from their kinship foster parents under non-
cmergeﬁcy circumstances violates plaintiffs’ substantive and procedural due process rights and
their rights under the Fourth and Fourteenth Amendments to be free from unreasonable seizure;
whether ACS’ failure to promulgate any guidance on non-emergency removals of children from
kinship foster care violates plaintiffs’ substantive and procedural due process rights and their
rights under the Fourth and Fourteenth Amendments to be free from unreasonable seizures; and
whether the ACS Independent Review procedures and 18 N.Y.C.R.R. § 443.5 comply with
procedural due process. |

17.  The claims of the named plaintiffs are typical of the claims of the class.

18. The named plaintiffs will fairly and adequately protect the interests of the class.

Plaintiffs are represented by The Legal Aid Society, whose attorneys have litigated numerous
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class actions in federal and state courts, including class actions on behalf of foster children.
There are no conflicts of interest among members of the proposed class.

19.  The proposed class comprises infant plaintiffs who are unable to bring individual
actions because they are minor wards of the State. The action seeks declaratory and injunctive
relief. For these reasons, a class action is superior to other available methods for the fair and
efficient adjudication of the controversy.

20.  Plaintiffs bring this action under Rules 23(b)(1) and 23(b)(2) because (1) the
prosecution of separate actions by or against individual members of the class would create a risk
of inconsistent or varying adjudications with respect to individual members of the class which
would establish incompatible standards of conduct for the defendants; and (2) defendants have
acted on grounds generally applicable to the class, making declaratory and injunctive relief
appropriate with respect to the class as a whole.

STATUTORY AND REGULATORY FRAMEWORK

Article 10 of the Family Court Act

21.  Protection of children is a State concern. In New York State, responsibility for
the protection of children rests with the State and the local child protective agencies. OCFS
oversees the local child protective agencies, including ACS in New York City.

22.  ACS and other local agencies may, in turn, assign case management functions to
various private social services agencies with whom they contract. In the case of A.C. and HC,,
ACS assigned case management functions to ESS.

23. The New York State Family Court Act (the “Act”) establishes procedures for

protecting children from injury or mistreatment and “safeguard[ing] their physical, mental, and
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emotional well-being.” F.C.A. § 1011.

24.  Pursuant to the Act, if a child protective agency has “reasonable cause” to believe
that a child is in “imminent danger to . . . life or health,” it may seek a court order to take the
child into protective custody. F.C.A. § 1022(a). If there is not enough time to obtain a court
order, the agency may take or keep the child in protective custody without court order. F.C.A. §
1024(a).

25.  Under the Act, when a local child protective agency removes a child from the
home, the Family Court shall direct the agency to conduct an investigation to locate suitable
relatives of the child with whom she might stay. F.C.A. § 1017.1. Once a suitable relative is
located, the Family Court either places the child directly with the relative (“direct placement”), or
it remands the child to the commissioner of the child protective agency for placement with that
relative. F.C.A. § 1017.2(a)(i,ii). Ifthe child is remanded to the commissioner for placement
with a relative, the court also orders the commissioner to conduct a twenty-four hour home study
of the relative, and then approve the relative as a foster parent or, if not appropriate to do so,
report that fact to the court “forthwith.” F.C.A. § 1017.2(a)(1i)

26. Nothing in the Act precludes the Family Court from directing that a child shall
reside with a relative who is not a certified foster parent. Likewise, nothing in the Act requires
the removal of a child from a relative who is not a certified foster parent. Indeed, the Act
specifically authorizes the Family Court to direct that a child shall reside with a relative, whether
or not the relative is an approved foster parent. F.C.A. § 1017.1(b).

27.  Relatives and children have independent liberty interests in their family relation-

ship that are not dependent upon whether ACS approves or disapproves a relative’s request to be
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approved as a foster parent.
Department of Social Services Regulations

28.  New York State Department of Social Services regulations are promulgated
pursuant to New York State Social Services Law §§ 20(3)(d), 34(3)(f), and 378. They govern
the removal of children from foster parents provide for notice and an opportunity for the foster
parent to be heard. 18 N.Y.C.R.R. § 443.5.

29.  The regulations provide that, except in circumstances where immediate removal is
necessary in order to protect the health and safety of the child, the local social services official or
private agency must provide the foster parent with written notice at least ten days prior to the
planned removal of the child. 18 N.Y.C.R.R. § 443.5(a)(1). The notice must advise the foster
parent that she can request a “conference” with the child protective agency to learn the reasons
for the proposed removal, and she may challenge the proposed removal at the conference.
Additionally, the notice must state that the foster parent may bring a representative with her to
the conference. 18 N.Y.C.R.R. § 443.5(a)(2).

30.  Once requested, the conference must take place within ten days. The local social
services official must send written notice of the date, time, and place of the conference to the
foster parent and to the private agency at least five days prior to the date the conference will be
held. 18 N.Y.CR.R. § 443.5(b). -

31.  Once a request for a conference has been made, the child may not be removed
from the foster family home prior to the date of the planned removal or until at least three days

after the notice of decision is sent, whichever is later. 18 N.Y.CR.R. § 443.5(d).
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The Independent Review Protocol

Removing Children from the Foster Home

32.  Pursuant to 18 N.Y.C.R.R. § 443.5(a)(3), ACS promulgated the Independent
Review Protocol attached as Exhibit A. In the case of a planned removal from foster parents
within the five boroughs of New York City, the Independent Review Protocol requires that foster
parents must receive notice of the proposed removal at least ten days in advance of the action. A
Form CS-701D, entitled “Notice for Removal of Child(ren) From a Foster Home,” is to be used
for this purpose. There is no requirement that a child or his or her representative receive notice.
The Protocol further provides for an “Independent Review” at which a foster parent may meet
with the agency and challenge the proposed removal. Procedures for issuing the Form CS-701D
and holding an Independent Review are set forth in the Protocol.

33.  Removals of foster children must be done on notice to the foster parent, “except
where the health or safety of the child[ren] requires that the child[ren] be removed immediately
from the foster family home.” LR. Memo at §IILA. There are no guidelines, standards, require-
ments, policies or other guidance, however, on removing children from the foster home in non-
emergency circumstances. Agencies are left to decide for themselves when they may remove
children from kinship foster homes if there is no emergency present.

34.  On the back of Form CS-701D, the section titled “Independent Review” sum-
marizes rules for requesting and participating in the Independent Review. The form notice states
that the foster parent may bring a representative, and if the representative is an attorney, then the
agency might also bring an attomney.

35.  The L.R. Memo states that foster parents have three options when faced with the
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planned removal of a foster child: (1) request a Foster Care Agency Conference, (2) request an
Independent Review, and (3) request a New York State fair hearing. LR. Memo at fIB. A
foster parent may request any or all of the options in sequence or simuitaneously. LR. Memo at
WILA, VC

36.  In the case of an emergency removal of foster children, a form CS-701D must be
provided to the foster parent at the time of the removal or as soon as is practicable thereafter.
LR. Memo at §ILA.2. A foster parent whose foster child was removed on an emergency basis
may challenge the action after the removal at an Independent Review, a fair hearing, or both. LR.
Memo at  ILA.2, V.C.

37.  The LR. Memo provides that notice to the law guardian of an Independent Review
is optional. There is no requirement that a child or his or her representative receive timely or

adequate prior notice of an Independent Review requested by a foster parent. LR. Memo at

IvV.C.

Conducting the Independent Review

38.  The procedures to be used at an Independent Review are set forth in the ACS
Independent Review Memo at | IV.

39.  The Memo notes that the Independent Review must be held within ten days of
being requested. Id. at A. Upon information and belief, however, Independent Review hearings
are frequently scheduled for or adjourned by the agency to a date later than ten days from the date

of request.

40.  Attendance at the Independent Review is mandatory for the foster parent and an

agency representative who has knowledge of the case, though if an agency representative is not

10
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able to attend within the ten-day time frame, “the Reviewer will use his/her discretion about how
to proceed in consultation with ACS Division of Legal Services.” Id.

41.  ACS’ Office of Confidential Investigations {OCI) has 60 days to complete an
investigation into suspected child abuse or maltreatment, including suspected child abuse and
maltreatment by a foster parent in the foster home. If OCIis conducting an investigation of a
foster parent who requests an Independent Review of a removal based on the same allegations
being investigated by OCI, the Review will go forward within ten days even if the OCI report is
not completed. Id.

42.  If the Independent Review Officer’s decision differs from the recommendation of
an OCI report, the ACS Office of Advocacy will review its decision with OCI and the Commis-
sioners of the respective offices, and a final decision will be reached. LR. Memo at  V.A.

43.  The Independent Review is a social work conference. LR. Memo at §IV.D. Itis
not a legal proceeding. Id. at §IV.D.1. The rules of evidence do not apply. Id. The role of a
representative at the Review is limited:

. While the foster parent may bring an attorney, the attorney may not question

attendees. LR. Memo at § IV.E.2.

. The attorney may not object to questions posed to the foster parent. Id. at
IV.D.2.
. The attorney may only ask questions by posing them first to the Review Officer,

who will decide whether the question will be asked. Id. at §IV.E.3.
. The attorney does not have a right to “discovery.” Id. at §IV.F. The Reviewer

alone decides what documents, if any, participants at the Review are entitled to

11
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receive. Id.
. The Reviewer may accept documents at the review and not disclose them to other
participants where “confidentiality would prohibit disclosure.” 1d.
44.  The Review Officer must issue a decision within five days of the review. LR.
Memo at §IV.D.
45.  The decision whether to permit a child to attend the Independent Review, and to
present evidence, is left to the sole discretion of the Review Officer.

FACTS PERTAINING TO THE NAMED PLAINTIFFS

46.  On October 3, 2003, A.C, was born with a positive toxicology for cocaine. ACS
took custody of the child and commenced a child protective proceeding against her parents under
Article 10 of the Family Court Act. At the initial appearance, Family Court ordered A.C.
remanded to the Commissioner of ACS, for placement with her paternal aunt, Norma Balbuena.
ACS assigned case management duties to ESS, which acted on behalf of and reported to ACS in
this matter. Since plaintiff Norma Balbuena was not a foster parent at the time her niece was
placed with her, her home was investigated and “approved” for the child. ESS thereafter
provided initial and ongoing foster parent training to Ms. Balbuena.

47. A year after A.C. was placed with Ms. Balbuena, her sister H.C. was born and
also placed into foster care with Ms. Balbuena.

48.  The siblings remained in foster care together with Ms. Balbuena until December
1, 2004. On that day, ESS case workers received a report from the State Central Register
{“SCR”), the hotline for child abuse and maltreatment, that Ms. Balbuena was not adequately

caring for A.C. and H.C., or for her own children. ESS went to Ms. Balbuena’s home,

12
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immediately removed A.C. and H.C. without court order and without providing a 10-day notice,
and placed them in a foster home with non-relatives. ESS did not remove Ms. Balbuena’s own
children. ESS did not provide a ten-day notice to the children’s law guardian.

49.  Upon information and belief, there was no emergency condition which required
the children’s immediate removal. There was no reason that ESS could not have provided a 10-
day notice in this case to both the foster parent and the children’s representative.

50.  Ms. Balbuena objected to the removal of the children and requested an Inde-
pendent Review that same day. The Review, which is supposed to be scheduled within ten days,
was scheduled for twelve days later, on December 13, 2004.

51.  Although the Decision After Independent Review must be issued no later than
five days after the Review, the Decision in this case was issued on December 29, 2004, sixteen
days after the Independent Review, and 28 days after the children were removed and placed with
strangers.

52.  The Decision in Ms. Balbuena’s case sustained ESS’s actions in removing the
children. Ms. Balbuena disagreed with the decision and consulted an attorney. On February 28,
2004, she requested a State administrative fair hearing to challenge the Decision After
Independent Review.

53.  The Fair Hearing was commenced 29 days later, on March 29, 2005, or 118 days
after the children were removed. The hearing was continued to May 16 and May 20, 2005, for
additional testimony. The hearing was ultimately concluded, and a decision is currently pending.

54. As of the filing of this Complaint, 167 days have elapsed since the children were

removed and Ms. Balbuena first asked for them to be returned.

13
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FACTS COMMON TO THE PLAINTIFF CLASS

55.  Upon information and belief, ACS, and authorized agencies acting as its agent,
have a pattern and practice of removing children from kinship foster parents on an “emergency”
basis when no true emergency exists. As the oversight agency for ACS, OCFS condones and
acquiesces in this pattern and practice of unlawful removals.

56.  This pattern and practice is caused in part by the failure of ACS and OCFS to
define what constitutes an “emergency” for purposes of making an emergency removal of
children from kinship foster parents.

57.  ACS and OCFS have failed to adopt substantive guidelines governing when a
non-emergency removal of children from kinship foster care may be made. This failure has
permitted children to be removed from kinship foster parents without a showing of either neglect
or unfitness by the kinship foster parent.

58.  Upon information and belief, Independent Reviews are regularly scheduled more
than ten days after they are requested. Upon information and belief, Decisions After Independent
Reviews are regularly issued more than five days after the Review is concluded.

59.  Upon information and belief, the law guardians for children who are removed
from kinship foster parents routinely do not receive timely or adequate notice of the removal.
Form CS-701D is routinely not served upon the law guardians of children who are removed from
kinship foster parents.

60.  Upon information and belief, the law guardians for children who are removed

from kinship foster parents routinely do not receive timely or adequate notice of an Independent

Review requested by the foster parent.

14
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61.  Placement with a relative is usually seen as the best alternative when out-of-home
care is necessary. The removal of children from kinship foster parents without a showing of
either neglect or unfitness by the kinship foster parent is harmful to children, since it results in a
deprivation of the benefits and resources of care by family members.

FIRST CLAIM FOR RELIEF

62.  Defendant MATTINGLY s policy, pattern and practice of removing children from
kinship foster homes on an emergency basis when a true emergency does not exist violates the
right to be free from unreasonable seizures guaranteed by the Fourth and Fourteenth Amend-
ments to the United States Constitution, and the Fourteenth Amendment’s guarantee of substan-
tive due process. Defendant JOHNSON in his oversight capacity also violates the Fourth and
Fourteenth Amendments of the United States Constitution in condoning, acquiescing in,
permitting and approving of ACS’ actions.

SECOND CLAIM FOR RELIEF

63. Defendant MATTINGLY s failure to promulgate substantive standards governing
removals of children from kinship foster parents on a non-emergency basis violates plaintiffs’
substantive and procedural due process rights under the Fourteenth Amendment to the United
States Constitution, and the right to be free from unreasonable seizures guaranteed by the Fourth
and Fourteenth Amendments to the United States Constitution. Defendant JOHNSON in his
oversight capacity also violates the Fourth and Fourteenth Amendments to the United States

Constitution by condoning, acquiescing in, permitting and approving ACS’ lack of guidance.

15
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64.

THIRD CLAIM FOR RELIEF

Defendant MATTINGLY ’s Independent Review Protocol violates the Fourteenth

Amendment’s guarantee of procedural Due Process, in that it:

(@

(b)

©

(d)

(e)

fails to ensure that a timely pre-removal hearing is held in all non-emergency
cases;

fails to ensure a prompt post-removal hearing is held when an emergency would
make a pre-removal hearing impracticable;

fails to ensure that a child or his or her law guardian receives timely or adequate
notice of the removal of the child from a kinship foster parent, or of an
Independent Review requested by a kinship foster parent;;

fails to ensure that Independent Reviews comport with the basic elements of
procedural due process, including the right to offer and challenge evidence, to
compel the production of documents and testimony, and to confront adverse
witnesses; and

excludes the child from the Independent Review process except at the discretion

of the Review Officer.

Defendant JOHNSON in his oversight capacity also violates the Fourteenth Amendment of the

United States Constitution by condoning, acquiescing in, permitting and approving of ACS’

actions.

65.

FOURTH CLAIM FOR RELIEF

18 N.Y.C.R.R. § 443.5 violates the Due Process clause of the Fourteenth

Amendment to the United States Constitution because it fails to ensure that a child or his or her

16
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law guardian will receive timely or adequate notice of the removal of the child from a kinship
foster parent, or of an Independent Review requested by a kinship foster parent, and fails to
ensure that Independent Reviews comport with the basic elements of procedural due process.

FIFTH CLAIM FOR RELIEF

66. Defendant MATTINGLY’s policy, pattern and practice of failing to schedule
timely Independent Review hearings, and failing to issue timely Independent Review decisions,
violates the Fourteenth Amendment’s guarantee of procedural due process. Defendant
JOHNSON in his oversight capacity also violates the Fourteenth Amendment of the United
States Constitution by condoning, acquiescing in, permitting and approving of ACS’ actions.

SIXTH CLAIM FOR RELIEF

(Against Defendant MATTINGLY Only)
67.  Defendant MATTINGLY ’s policy, pattern and practice of delaying Independent
Review hearings beyond ten days, and of delaying Independent Review decisions beyond five
days, violates 18 N.Y.C.R.R. §§ 443.4(c) and 443.5(b)

SEVENTH CLAIM FOR RELIEF

68.  Defendants MATTINGLY and JOHNSON’s actions as alleged herein deprived
the named plaintiffs and class members of rights or benefits created or established under federal
law and regulation and the due process clause of the United States Constitution, for which a
cause of action for damages is created by 42 U.S.C. § 1983.

69.  Plaintiffs sustained physical, mental, and emotional injuries, as well as the loss of
or damage to personal possessions, as a result of the defendants’ violation of their constitutional

rights. They have suffered damages in an amount to be determined at trial.

17
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REQUESTS FOR RELIEF

WHEREFORE, plaintiffs request that this Court:

(1)  Certify that this action may be maintained as a class action pursuant to Rules
23(a) and 23(b)(1) and 23(b)(2) of the Federal Rules of Civil Procedure, with the plaintiff class
consisting of “all children in New York City who are now, were on or after July 1, 2004, or will
in the future be, residing in foster care with relatives who are within the second or third degree of
consanguinity of their parents or stepparents.”

) Declare that:

(A) defendant MATTINGLY s policy, pattern and practice of removing class
members from kinship foster homes on an emergency basis when no true emergency exists
violates the substantive due process clause guarantees of the Fourteenth Amendment to the
United States Constitution and the Fourth Amendment’s prohibition against unreasonable
seizures;

(B) defendant MATTINGLY s failure to promulgate guidelines, policies, or
procedures governing removals of class members from kinship foster parents on a non-emer-
gency basis violates their substantive and procedural due process rights under the Fourteenth
Amendment to the United States Constitution, and the right to be free from unreasonable seizures
guaranteed by the Fourth Amendment to the United States Constitution;

(C) defendant MATTINGLY ’s policy, pattern and practice of delaying
Independent Review hearings beyond the ten day regulatory limit set forth in 18 N.Y.C.R.R. §

443.5(b), and of delaying Independent Review decisions beyond the five day regulatory limit set

forthin I8 N.Y.CR.R. § 4.43.5(c), violate those regulatory requirements and the Fourteenth

18
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Amendment’s guarantee of procedural due process;

(D) defendant MATTINGLY’s Independent Review procedures violate the
Fourteenth Amendment’s guarantee of procedural due process;

(E) defendant MATTINGLY ’s Independent Review procedures violate the
Fourteenth Amendment’s guarantee of substantive due process, in that they interfere with class
members’ substantive rights to the familial relationship;

(F) defendant JOHNSON, in his oversight capacity, violates the United States
Constitution’s Fourteenth Amendment guarantee of substantive and procedural due process and
Fourth Amendment protection against unlawful seizures by condoning, acquiescing in,
permitting and approving of ACS’ actions;

(G) defendant JOHNSON violated the procedural due process clause of the
Fourteenth Amendment to the United States Constitution by promulgating 18 N.Y.C.R.R. §
4435, which fails to require local child protective agencies to provide constitutionally adequate
notice or procedures to kinship foster parents.

(2)  Issue preliminary and permanent injunctions against defendant MATTINGLY:

(A) directing that class members who remain in foster care shall be removed from
their kinship foster home on an emergency basis only when there is imminent risk to the child’s
health or safety, and thereafter be provided with a constitutionally adequate notice and a
meaningful opportunity to be heard on the removal;

(B) directing that class members who remain in foster care shall be removed from

their kinship foster home on a non-emergency basis only after constitutionally adequate notice

and a meaningful opportunity to be heard on the removal,

19
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(C) directing that class members who remain in foster care shall be removed from
their kinship foster home on a non-emergency basis only where the kinship foster parent allows
the child’s physical, mental or emotional condition to be impaired as a result of the failure of the
kinship foster parent to exercise a minimum degree of care in supplying the child with adequate
food, clothing, shelter, education, supervision, or guardianship;

(D) directing that foster children’s representatives, in addition to foster parents,
receive notice of a proposed removal at least ten days in advance of the action, and timely and
adequate notice of any Independent Review requested by a foster parent;

(E) directing that Independent Reviews be held within the ten day regulatory limit
set forth in 18 N.Y.C.R.R. § 443.5(b);

(F) directing that Independent Review decisions be issued within the five day
regulatory limit set forth in 18 N.Y.C.R.R. § 443.5(c);

(G) directing that procedures be promulgated for conducting the Independent
Review consistent with the procedural Due Process Requirements of the Fourteenth Amendment
by providing that foster parents and class members have an opportunity to present and compel
the production of evidence and confront adverse testimony, witnesses, and evidence;

(H) directing that training be provided to case workers, supervisors, legal, and
other ACS staff on the standards for making emergency and non-emergency removals of children
from kinship foster parents according to constitutionally adequate procedures;

(D) directing that notice of an opportunity for a constitutionally adequate Inde-
pendent Review should be provided to class members who were removed from their kinship

foster parents without such an opportunity since July 1, 2004;
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(J) directing provision of monitoring documents to plaintiffs’ counsel, including:
i. Decisions After Independent Review involving kinship foster parents;
ii. All SCR reports issued in connection with Decisions Afier Independent
Review for kinship foster parents;
iii. All Forms “CS-701" issued to foster parents and class members’
representatives prior or subsequent to removals of children from kinship foster care,
iv. Any and all proposed revisions to Independent Review procedures;
(3)  Issue preliminary and permanent injunctions against defendant JOHNSON:

(A) directing that 18 N.Y.C.R.R.§ 443.5 be revised to comport with the Due
Process requirements of the Fourteenth Amendment to the United States Constitution;

(B) directing that supervision and oversight over Defendant MATTINGLY’s
implementation of policies and guidelines authorizing removal of children from kinship foster
parents be instituted, ensuring compliance with State and Federal Constitutional requirements by,
inter alia, conducting case reviews and trainings, and performing other supervisory functions, in
order to ensure practice meets constitutional requirements;

(4)  Award to plaintiffs reasonable compensatory damages;
(5)  Award to plaintiffs reasonable attorneys’ fees, costs, and disbursements associated
with the prosecution of this action, pursuant to 42 U.S.C. § 1988; and

(6)  Grant such other and further relief as the Court may deem just and proper.

Dated: New York, New York
June 17, 2005
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Respectfully submitted,

THE LEGAL AID SOCIETY

ADRIENE L. HOLDER, Esq.
Attorney-in-Charge, Civil Division

SCOTT A. ROSENBERG, Esq. (SAR5579)
Director of Litigation, Civil Division
JENNIFER BAUM, Esq., of counsel (JB4030)
GARY SOLOMON, Esq. (GS 5626)

Director of Legal Support, Juvenile Rights Division
NANCY ROSENBLOOM Esq. (NR1275)
Director of Litigation, Juvenile Rights Division
LOUIS SARTORYI, Esq., of counsel (LSS0011)
199 Water Street

New York, New York 10038

(212) 577-3300

R ey

JENNI:FEg BAUM,‘Esq. (F1B4030)
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ATION FOR Cl N'S SERVICES

Mslm’scs N
150 William Strest— 18 Floar
New Yot i NY. 10038

DATE: July 2, 2004

‘The purpose of this pmtecol is to gmvzde Tofor
clarify th roles of Ilependent Review

. ACS ADMINISTRATION FOR CHILDREN'S SERVICES

Protocol for

1. Introduction

The mission of the ACS Office of Advocacy is to provide fmpartial resolutions to conflicts among:
parents, children, and foster pavents amd ACS offices or contract agencies. Within the Office of
Advocacy, the Independent Review Unit has beea designated by the Commissioner to implement
Section 443.5 of the New York State Social Services Regulations (18 NYCRR §443.5). Section
Mﬁﬁpmwdesthatf&mrfamﬂprmaqumacmfemmmammimmaﬂimai
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ar dwgnae whmm- 3 samal semnes eﬁml or another sithorized agency prop
Remaw mm‘ghjf' ._ sc!mﬁ;ﬁadwﬁm mdays"of receipt of the réqg st o the 1
ﬂlefomrparenﬁe Mmma-- résental .
reviewed, be advised of the reasons for the removal, and be ‘afforded ‘an opportunity 10 subimi
Teasons why meehm(ren}shamﬁmbemed '

II. Removal from a Foster Home.

A, Written Notification of Removal (Form CS-701D)

FumwstMemnmﬁWﬁmofmmmeammﬂdmmmhﬁ“"___ﬁiﬁ
all ¢ases’ of removal, except rémovals aring De Sectio
4435 of the Sacwlrsmm&s Regni

| 2 n Theeasawarﬁer mz!sﬁ ]ﬁmre awpy oﬁﬁe “_‘ VD e
mmﬂmmﬁm&emww&ﬁwﬂmﬁ}m._,,__ __ , Fom

Section 443.5 also states matwrmﬁmnmmmbawmamm ﬁayspnerm the.
pmpawdaﬁ‘ecuﬁdamnfihe;_'_j val, except where ' the heglih armmyaf&gchﬁdm@msm_

2. For emergency removals, Farm_ﬁ-?ﬂlﬂshﬁn!ﬂhsmatﬁmmofﬂmmwﬂﬂr
as 3000 88 iS practicable thereafy -(&g,sendbyceruﬁedmﬂﬁ:emaay} Tﬁsm
parenis may request an Independent Review. Note that the foster home cannot be clos

il the Independent Review decision is rendéred

B. Contesting the Removal of a Foster Child

Certified foster parents or approved telafive foster parents have the right to-a review of any removal
mphnfmmmvﬂofacﬁﬂdmfm@muﬂe&gumﬁtdﬂaﬁbymewmtm‘&amfiauﬂmg
decision. These rights are described on the reverse side of the CS-701D, Notice For Removal OF
Child(ren)-From A Foster Home.

Foster parents who digagree with the removal of the child(ren) from their homes may. Tequest any or
all of the foliowing:
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Cmﬁmm m:}y 11’ the remwal has nm: ya eeenmd. In_ aﬁdman, ﬁ‘thewqum

o8 i Sactmn 44& Sof the Soc:aISemm

Bﬁeyem Review in acmrm'mﬂi the timéfran
R&gﬁl&ﬂm}, mﬁ
‘2. An Independent Review By calling the Office of Advoracy at ACS (212-676-9002)
date aﬁhﬁ -proposed ‘action or 1{ an emergency removil, as 5000 s is pracHes
3. A New York State Fair

Fostér parents who denaabjectmmemw afmmmm hothe-may waive their right
10 a foster care agency or- Indgpendent Review by sigamg, datmgand retarning. the Form C&101D
t6 the case planger.

NT: sher ar chnone 40 be accompanied by gi
atﬁumey urar&yrmtaﬁve,ﬁ;ey sﬁmﬁﬁsmﬁem afsdae&nﬁng

B. Requesis for an Independent Review Can Be Deaied For the Following Reasous:

= The person making the vequest is not s certified or approved foster parent or the child is

not in-ACS custody.
» The foster parent signed the Notice of Removal, waiving. }ns or her ngbt to an
Independent Review,

» The foster parent requested thit the child be removed from his/her home.
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_ Remwrmthechﬂdmtheﬁmfomrpam ﬁa i

: tdihz‘faste: pmnismes

{ﬁscremmafﬂ;e Revbwr
The foster care- agency ‘must attend the Tnidepe

me&r will expfam 10 the ﬁsster pamthntﬂm

ten days even though the OCI decision will remain outstind i &
complete. mmmmmmwmmpmm&c&m bysm&ekﬁada,ysto
cmﬁsmmngauanammakea‘_anmga&mgme flegations made.

C. Lateness

Fmterpamntsmdagmmmgv&nﬁaﬁmeanﬂ@nftb&%ew [NDTE: Settion
443.5 states that the social services official shall sent wnﬁenméfmﬁméaﬂdﬁawfor
mmtommmpmmmee,ﬁmy,Mm&a
authorized agency, if any, at least five days prior to the dute of the conferene e] Rtis
mmmhentupana}}memtemkemmﬂmaﬂﬂﬁblaunmedayaMHmethatham




S
Y, LN

. bmaﬁotteé for them. 1t the foster pare
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dmmtappamwiﬂmanhmn-afﬁekzmw

whether arnotme Review can be
of the allotted time 1o begin- the. T

released unless the Reviewer determines that.
the sgenty, ¥ the Review camot procesd Wi
dmmmgrmt&eﬂmawmhs reschedale

C. Atiendance
* The foster pareas must o e Reviey: i 0

* A represmmnve -of the fastgr care: agency; i Aca Dnmﬁeste: Care, was (DFCS) or
ACS Direct Qﬁmﬁﬁﬂpﬂﬂﬂ (DCA) office seeking remioval miist &

present a the review.

Other Parties May be Notified anid/or Eavi
» QCACM
o thalaw guardian ‘ iy

l'). ﬁ’! .:. )

Gmne: (an ACS chﬁd mlfm

the reasons for' the plan for o pecis

Hwnng.

2. Xf the foster parent chooses 1o biii
mmmmm@mﬁmmwmmﬁ The attorney is 1ot pérr
question other participants at the table nor object to questions asked by the Reviewer. mﬁevmwsr
condncts all questioning. &&mﬁmﬁb&bwfermde&ﬂsabmiﬁmm}eofﬁmfmﬁrm

represenfatives, which includes attoimeys.

; an dliorney, ther@ieo‘fﬁtmaﬁameylsmasswﬂhﬂﬁam
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5. Atany point daring the review, the foster parent may ask to speak
privately,

3. Ifthe representative does haye'a question.  Officer wiho will
decide if the answer 0 'the question is needed for the ﬁmm or o appme ‘the foster paret of the
Ieamfarthepmgoseﬂm : _TERE Ll

4. _The eTthLiv mprm&e mfaamhqn ‘pettaining 1o the temiova

7. Eacswarmefes:ermwmma“ﬁ
procadurés will apply to all representatives o

F.  Documentation/Misterials Presented at Review

id by the Indepe _:mustbasnhm:ttadatﬁmme
oL (iml ‘imt ot I*:mmd tg the &gamy case recazﬂ mgdma} recods
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. 'V, The Independent Review Decision

Under Section 4435{::} ‘of ‘the Social Services |
w:thmﬁvedaymfthelndepemim&mew

A. Internal Riview of the Independent Review Decisio

If aﬁerme dependent Review, &e@ﬁwuf%mrwﬂmaﬁmmﬂmmﬁmm
GCPsmmdm(ﬁ.g_ OCI recommerids ﬂ:atthequw:rhmnebaclosed) ﬁmcf?
Advacasywxli Hade *_'_‘fi_nmﬂl Eﬁﬂlﬁﬂsubmmdm ; g

ns, ACS must render 4 decision

1 “the | Rewew ﬁm&ﬁceafAﬂvmagym&GIf cugs their

mﬂ; me Cennézsm ’lhssy thaai‘mﬂer 2. ﬁnai ﬁ"'"”‘"ft:?’:" - which wiﬂ“be sent 1o the

B. lmglwmmng the: Inﬁg;lwﬂmt Réview Delision

51 akeaadjr wheen mmfed,ﬁ:e agsm:,y :mmt
w deeis;m ‘within 72 hours; If a ﬁster ‘care ggency has
: shonlécanmctmeoff*‘ yQcacy.

C.  Appealing the Decision of the Independent Review

The foster parent has the right to appealﬂleﬂemsm gfthe; )
I’Imnngwahme New Yerkswe(}ﬁcg Df'l\- ren e

decimnufmwe:panaemmmw m;sthe mplﬁﬁmted Agéncies ANNo: : ;
Henrmgmheldanﬁforadeemﬁnm rmdar& Infenmnﬂams:tm(:tmg aﬁosterpmmn an:he o
feirined Bf‘thﬁ nght to mq:mt 2 Fair Hamag thum €S—’fﬁlﬁl (Nahne of
Rmnmalmm} atmehﬁepmmmew and in the Independent Review Decision;
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To:

FoSTER CHILD(REN) (FIRST NaME, LAST Nawe] DOB

Case Namg:

Foster Gane AgeNCY:

 FiosTen CARE AGENCY CASEWORNER:

TE‘«M( | Y,

E1 Cuanae In Srvice PLan~WE PLAN 10

THE FOLLOWING ACTION HAS BEENAWILL BE TAKEN (CIRCLE ONEY ONOR ABOUT ____ |/

O PLACE THE CHID(REN) N ANUTHER FOSTER HOME OF OTHER APPROPRIATE FACILITY BECAUSE: ~

O PLAGE THE GHILO(AEN) 1N AN ADGPTIVE HOME ’
1o RETURN THE CHILD{REN) TO THE WATURAL mmmmawwmw -
O EmeRcENCY REMOVAL: [T WAS NECESSARY TO REMOVE THE ABOVE - CHiL(REN) BEASE:

NEXT TO WAIVER AND RETUER T

'WITHIN TEN (10) DAYS OF RECEIVING THIS NOTICE

SiaNatuRe:

Ie you DO NOT ORJECT TO THE REMOVAL OF THE CF Ln{""'

CHILD{REN) FROM YOUR HOME, YOU' uévnaauesrmvanmmma OLLOWING:

7 wlm TE msﬂ?ﬁlﬁama THE BOX BElow

* AN INDEPENDENT REVIEW BY CALLING THE OFFIGE OF ADWOCACY a7 THE ADMINISTRATION FOR OHILOREN'S 'S gms
* A New YoRk STATE FAIR HEARING BY WRITING TO THE BurEAy OF SPECIAL HEARingS

IF YOU HAVE ANY QUESTIONS, PLEASE CONTACT YOUR FOSTER GARE CASEWORKER

Fosttr MOTHER'S BiGNATURE:

0 Wanven: Immammmmmesmmmamm{m} FROM MY HOME. | WANE MY Fﬂmmﬁmamae
AGENCY CONFERENCE AND AN’ i%&?ﬁﬁi}ﬁm Revew.

[DATE: 4 f

Foster FarHeR'S Bicnaruns;

Dare: / 1
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INBEPENDENT HEVIEW

IF YOU REQUEST AN INDEPENDENT BEVIEW, mu Mmmmﬁmemeﬂm aF Aovecacy. You MAY BRING' Aamm?amm
INDEPENDENT REVIEW, BUT YOU ARE NOT REQUIRED TO DO 80. YOUR FOSTER CARE CASEWORREN: "rﬁ&mmé“f '
ALSD ATTEND THE CONFERENCE. |F YOUR REPAESENTATIVE 15:AN ATTORNEY, THE GTHER PARTIES | : AL
AT THE GONFERENCE, YO M&Y; 1) DISCUSS THE AEASON FOR THE REMOVAL: 2) STATE WHY THE CHILD(REN) ‘
CH SHOULD NOT HAVE BEEN REMOVELD; nﬂna}amsmmmsmﬁmmusssmmmm AGENCY BAZIS, T4 --Gﬁﬁ.ﬂiﬂﬁN}
WILL NOT 8E REMOVED BNTL: AT LEAST THREE (3] Davs AFTER DECISION 15 SENT YO YOU, OFF UKTIL THE DATE OF THE | mmssa FEMOVAL
iF [T OCCURS LATER. THE mumm&wu&smgrm&mmmwmﬁ

ADMINISTRATION EOR CRILDBEN'S SERvVICES
QFFICE OF ADVOGACY

150 Ws:.um Brreer, 1sT Floos
Nsw“{mnx N Y 10038

=1 2 676-8002

Note: IF You RECENED A NOTIGE OF "rmmm"
REQUEST A REVIEW THROUGH THE-STATE CeNThaL F

FAiR Heamﬂcs lnmmmﬂ

IF YOL} ORJECT YO THE REMOVAL OF THE CHILD REN) FROM YOUR: HOME,
NOT¥OU REQUEST A FOSTER GARE ABENG
AND REQUESTING ONE DOES ROF PREVENT Y(
FROM YOUR HOME FOLLOWAING THE DE
DECISION GF?HEIWEPWWREQ_,
PROPOSED REMOVAL DATE AND BEEORE
STATE OFFICE OF CHILDREN AND:| d:
Yoak, 122(::1 Pwmmmm

WHEN m‘:’msr A PAIR HEARING:

» APBUCANT'S f?mmmmr)m, ADDRESS-AND TELEPHONE HUMBER,
o NAE A0 TeLEPHONE NuMpEh OF SURBRSONADINISTRINOR OF AGERCY THAT REMOVER 3 THE CHILD.

YOUu hﬂ}S’T nsmmm A Fﬂim ﬁmma mmsmrf DAYS OF
THE DATE OF THIS NGTEGE ﬂR YQHR RKQU%T'HAY BE nﬁmﬁa

I you ﬂEQUEﬁT A FAIR HEARING. \‘OU H&QE k ﬂiGHT TG EXAMI‘NE ’(ﬂuﬂ GASE R_EQ@RO TE) THE EXTEﬁTTHA‘i"

COST 'ro YOLL As‘ THE FAIH HEAR]NG, mu wzu. H»WE ’H-IE aﬁm m EE a‘
WAy napaes&m munsaf Yéu WILL ﬂ»ﬂwE ‘THE mﬁm' m“ HING. Wi

maa ‘{HE mn Hr:mms IF vou NEEG LEBA%. ASS!STA;NGE éna éa:aua Aﬁﬁ&é\' mwmcs m FAR HEARING AND: mu 'r.:mﬂm
AFFORD A LAWYER, CONTACT THE LOGAL LEGAL AID OR tEGAL SERVICES OFFIGE. THIS ACTION 1S BASED ON SECTION 400 OF SOCIAL
SERACES AND SECTION 443,508 T 18 oF New Yosik Cooes RULes anp BeaulATions.

DISTRIBUTION; ORIGINAL AND 1 COPY 0. FOSTER PARENTS; T COPY FOR AGENCY AEGORD; 1 COFY TO ACS CASE MANAGER
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_A; .

HUIOS) ADOPTIVO(S) (NOMBRE, APELLIDU) . RCHA. NAC,

HIXO(S) ADOPTIVO(S) (NOMBRE, APELLIDD) FCHA NAG,
I,

f )

F I

NOMBRE DE CASO:

AGENCIA DE CUIDADG ABOPTIVO:

TRABAJADOR DE CASO DE LA AGENGIA DE CUIDADD

NO. DE TELEEOND:

LA SIGUIENTE MEDIDA SE TOMO (CIRCULE UNOYBL OCERCADEL 1 7

MENCIONADOS) ANTERIORMENTE:
[ ] CAMBIO EN EL PLAN DE SERVICIOS - PLANBAMOS:

REFERENTE AL (LOS) NING(S)

[ JURICAR AL (LOS) NINO(S) EN OTRO HOGAR SUSTITUTO U OTRA INSTALACION PORQUE:

[ 1UBICAR AL (LOS) NISO(S) EN UN HOGAR ADOPTIVO

[ J REGRESAR AL {LOS) NINO(S) A LOS PADRES NATURALES/ TUTORES LEGALES / CUSTODIOY A STRISMO
[ JREMOCION DE EMERGENCIA: FUE NEOESARIO REMOVER AL (LOS) NINO(S) ANTERIORMENTE MENCIO

» UNA REVISION JNDEPENDIENTE LLAMAN;}% LA OQFICINA DE ABOGACIA EN LA ADMIMISTRACION PARA

SERVICIQS‘ INPANTILES D

s UNA &UDIEI?CIAMAMAL DEL ESTADO' DEHEW YORK, ESCR

Dmacmm&mﬁ
FIENDO AL BUBO DE AUDIENCIAS ESPECIALES.

51 TIENE ALGUNA PREGUNTA, CONTACTE A SU TRABAJADOR DE CASO DE CUIDADD ADOPIIVO

AGENGIA:. . - -

[ ] EXENCION: NOME OPONGO A LAREMOUION DEL (LOS). NING(S) ADOFTIVO(S) DE M H
A UNA CONFERENCIA DE AGENCIA DE mﬁmpwm f%um,

FIRMA DE LA MADRE SUSTITUTA:

FIRMA DEL PADRE SUSTITUTO:
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axv;siéu" ‘

BEX
. Mﬁg‘mﬁi

USTED DEBE SOLICITAR. i A CIAL DENTRC :nsmsmmnhs
nmmwmn?fmdamesnmmm; ICHA FETT c:éx

- CITA UbtA AUD e F EL. DHERECHO A EXAMINAR 61, EXPED]
ma QUE BICHO 1 mm MO SEA. mmm«: AL 'usma PUEDE: swmwm
mn&mwﬂm}mbﬁm ESEN N LA -AUDTEN { COSTO PAR,

D .., . b ,ﬁ ; LA S
ma PAGMU& ﬁﬁi}ﬁﬁl}?;@ mm ﬁr LBG&A!},’: DGCAL liﬂa BPiCINA BESE;!.
SE w EN LA SECCION 400 DE. SERVICIOS SOCIALES ¥ SECCION 4435 DEL TITULO 13°D
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

A. C., and H. C., by their Next Friend BARBARA WEINER,
individually and on behalf of all others similariy situated,

Plaintiffs, : 05 Civ. 2986 ( TPG)

- against -

JOHN MATTINGLY, in his official capacity as Commissioner
of the New York City Administration for Children’s Services,
and JOHN JOHNSON, in his official capacity as Commissioner
of the New York State Office of Children and Family Services,

Defendants.

X
DECLARATION OF SERVICE BY MAIL
JENNIFER BAUM declares as true under penalty of perjury, pursuant to 28 U.S.C. §
1746, that:

1. I am a staff attorney at the Legal Aid Society, Civil Division, attorneys of record
for the plaintiff children in this action.

2. On June 20, 2003, I served a true and correct copy of the AMENDED
COMPLAINT ON BEHALF OF THE CHILDREN A.C. and H.C. by mail by depositing a true
copy thereof enclosed in a post-paid wrapper, in an official depository under the exclusive care
and custody of the U.S. Postal Service within New York State, addressed to each of the following
persons at the last known address set forth after each name, with correct and accurate postage

affixed thereto:
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Carolyn A. Kubitschek, Esq. Madonna M. Kasbohm, Esq.
LANSNER & KUBITSCHEK Office of Corporation Counsel
325 Broadway, Suite 201 100 Church Street, 2. Floor
New York, NY 10007 New York, New York 10007
Frederick J. Magovern, Esq. Robert L. Kraft, Esq.
Magovern and Sclafani Assistant Attorney General
111 John Street, Suite 1509 120 Broadway, 24" Floor
New York, New York 10038 New York, New York 10271
3. I hereby declare that the foregoing is true and correct. Executed on June 20, 2005.
gaNNlFé’R BAUM (JB4030)



