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Appellants-Petitioners Lawyers For Children, The Legal Aid Society, and the
Legal Aid Bureau of Buffalo, Inc. (collectively, “Appellants™) respectfully submit
this brief in support of their appeal of the Decision and Order of the Supreme Court,
Rensselaer County (McNally, J.), dated November 18, 2022, dismissing the Verified
Petition on the grounds that Appellants lack standing.

PRELIMINARY STATEMENT

Sometimes parents who are unable to care for their children for a short period
of time have no one who can step in to assist. The State of New York has a statutorily
created voluntary foster care system that aids those parents and provides care for
their children. The governing statutes mandate that children who are voluntarily
placed by their parents into foster care be provided with a host of critical protections,
including judicial oversight and a right to counsel. The statutes also require that the
State provide those families with preventive and supportive services enabling the
child to remain safely at home. In addition, they require the State to ensure that
voluntarily placed children are in safe and appropriate homes, prioritize their
placement with kin, restrict out-of-state placement, and expedite their return to their
families.

In December 2021, however, Respondents-Respondents New York State
Office of Children and Family Services (“OCFS”) and Sheila J. Poole, in her official

capacity as Commissioner of OCFS (collectively, “Respondents™), promulgated,



without statutory authority, a parallel system of voluntary placement of children into
“Host Homes” devoid of statutorily mandated and critical safeguards, including
judicial oversight and required independent legal representation of children (the
“Host Homes Regulations™). In effect, the State has attempted to turn back the clock
to a time when vulnerable children were simply shipped off to live with strangers
with no protections or judicial oversight and the State was insulated from
responsibility for the outcome.

Through an Article 78 Petition, Appellants—which represent children in
voluntary foster care placements under current law—sought an order annulling the
Host Homes Regulations in their entirety as an abuse of discretion, unlawful, and
arbitrary and capricious. The Supreme Court’s Decision and Order below
dismissing the Petition on standing grounds is the subject of this appeal. (R.5).

In dismissing the case, the lower court completely ignored well-established
law that permits third-party standing where, as here, the children at issue would
otherwise face an “impenetrable barrier” to obtaining relief. Children being placed
in Host Homes would lose all of their statutory protections under existing law
governing voluntary placements into foster care, including the right to judicial
oversight and independent counsel, without any way to challenge the State’s failure
to meet its obligations under the law. In denying Appellants standing on behalf of

children they would represent but for the unlawful program, the lower court, in



effect, has insulated the Host Homes Regulations from judicial review. This is
unequivocal error.

The lower court also disregarded facts in the record clearly establishing direct
injury to Appellants, whose very mission and purpose are undermined by the
Regulations: Children they represent in voluntary foster care proceedings under
current law will be diverted to the Host Homes program (if it goes forward), where
no counsel will be appointed. In finding a lack of “actual injury,” the lower court
improperly required “proof” of the diversion of these clients. This is clearly
erroneous for two main reasons. First, no diversion has taken place because the
program has not yet been implemented. The entire objective of this action is to stop
that implementation before a child is lost to the Host Homes program with no legal
recourse. The lower court, therefore, committed reversible error by imposing an
impossible burden on Appellants of demonstrating actual diversion of clients before
the program has even launched. The law is clear that harm need not be actual and
in the present but rather can be potential and in the future provided that it is
reasonably certain to occur, which is exactly what the Petition alleges. Indeed, as
detailed in the Petition, OCFS acknowledges that its Host Homes program is meant
to divert children from the statutory voluntary foster care system.

Second, the lower court failed to apply the correct legal standard on a motion

to dismiss, under which all allegations in the Petition are deemed true and all facts



viewed in the light most favorable to Appellants. Far from affording Appellants any
such favorable inference, the lower court did the opposite by requiring Appellants
to prove an “actual reduction in the number of clients” resulting from the Host
Homes program. Accordingly, the Decision and Order should be reversed and the
case remanded for further proceedings.

QUESTIONS PRESENTED

1. Where, unlike the statutory voluntary foster care system, children are
not afforded protections including appointment of counsel or judicial oversight while
in out-of-home placement under the Host Homes Regulations, and, therefore, are not
able to seek a judicial remedy of any kind, have Appellants, who currently represent
children in voluntary placement proceedings, alleged sufficient facts to establish
third-party standing to challenge the Regulations?

The lower court erroneously denied Appellants third-party standing without
acknowledging, much less distinguishing, the authority upon which Appellants
relied.

2. Have Appellants alleged an injury in their own right sufficient to
establish standing to challenge the Host Homes Regulations given that these
Regulations are meant to divert families from the existing statutory scheme
governing voluntary placements into foster care, where children are appointed

counsel, to an unlawful parallel foster care system where they are denied counsel,



thereby interfering with Appellants’ statutorily mandated, contractual obligation to
represent children in voluntary placement proceedings?

The lower court erroneously denied Appellants standing by requiring that they
prove “an actual reduction in the number of clients they represent”” even though the
Regulations have not yet been implemented and the Petition adequately alleges that
the injury to Appellants will occur if the Regulations are implemented.

STATEMENT OF FACTS

l. The Statutory Framework for Voluntary Placement in New York.

New York’s Social Services Law outlines the procedures to be followed when
parents are temporarily unable to care for their children and seek to place them in a
home identified by an authorized agency. Social Services Law 8§ 384-a(1) provides
that “[t]he care and custody of a child may be transferred by a parent or guardian,
and the care of a child may be transferred by any person to whom a parent has
entrusted the care of the child, to an authorized agency by a written instrument in
accordance with the provisions of this section.” In 1999, the New York State
Legislature, recognizing the importance of legal representation for these children,
mandated the appointment of independent counsel for every child who is voluntarily
placed out of the home under the Social Services Law. These transfers of care and
custody by a parent—called a “voluntary placement”—come with multiple specific

safeguards designed to ensure that the child is placed with strangers only when



absolutely necessary and that the child is returned home or placed in another
permanent living arrangement as quickly as possible.

First, prior to accepting a voluntary placement, the social services official
must provide preventive services to the family whenever it is reasonable to believe
that those services will enable the child to remain at home. N.Y. Soc. SERv. LAw
(“SSL”) §8§ 398(1)(a), 409-a(1)(a)(i).

Second, when placement is necessary, the statutes prioritize placement with
kin. The agency must attempt to locate any other parent, relatives, or family friends
and inform them of the opportunity to have the child reside with them, rather than
with strangers. 1d. 8 384-a(1-a). Additionally, siblings must be placed together
unless it would not be in their best interests. Id. § 384-a(1-a)(b). Children in foster
care who are not placed together or afforded regular communication with their
siblings may move for an order regarding placement or communication. Id. 88 358-
a(11)(b), (c); N.Y. Fam. Ct. AcT (“FCA”) § 1089(d)(2)(viii)(D).

Third, the parent is entitled to receive supportive services (including
preventive services) to facilitate reunification, and to a fair hearing if the authorized
agency fails to provide them. SSL 88 384-a(2) & 358-a(1).

Fourth, a court must approve any voluntary placement expected to last more
than 30 days. 1d. 8 358-a(1). To approve such a placement, a court must determine

that:



(1) “the placement of the child is in the best interest of the child, that it would
be contrary to the welfare of the child to continue in his or her own home,”
and that “the best interests and welfare of the child would be promoted by
removal of the child from such home” (id. § 358-a(1), (3));

(2) “where appropriate, reasonable efforts were made prior to the placement
of the child into foster care to prevent or eliminate the need for removal of
the child from his or her home and that prior to the initiation of the court
proceeding required to be held by this subdivision, reasonable efforts were
made to make it possible for the child to return safely home” (id. § 358-
a(1));

(3) the parent who executed the written instrument under SSL § 384-a did so
“knowingly and voluntarily and because he or she would be unable to
make adequate provision for the care, maintenance and supervision of such
child in his or her home” (id. § 358-a(3)); and

(4) all requirements of SSL § 384-a have been satisfied (id. § 358-a(1), (3)).

Fifth, court oversight does not end upon approval of the voluntary placement

but rather continues so long as the child remains out of the home. At least eight
months after the child’s initial placement and every six months thereafter, the Family
Court must conduct a Permanency Hearing to monitor the child’s welfare and to

determine what “permanency plan” would be most appropriate for the child (i.e.,



returning to parents, living with kin, adoption, etc.). FCA § 1089(d)(2)(iii), (iv).
The purpose of the Permanency Hearing is “to provide children placed out of their
homes timely and effective judicial review that promotes permanency, safety and
well-being in their lives.” 1d. § 1086.

Sixth, throughout the initial proceedings and subsequent Permanency
Hearings, both the parent and the child are entitled to their own counsel. Id. 88
249(a), 262(a), 1090(a), (b); SSL § 358-a(6). Furthermore, during Permanency
Hearings, both the parent and child are entitled to raise concerns regarding the
child’s wellbeing in the foster home and whether reasonable efforts were made by
the placing agency to facilitate the child’s goal of reunification. SSL § 358-a(3)(a);
FCA § 1089.

Seventh, the agency has an ongoing obligation to assist the family so that
reunification can occur as soon as possible. To that end, the order approving a
voluntary placement and the order at the conclusion of each Permanency Hearing
may include conditions requiring the implementation of a specific plan of action by
the social services official to exercise diligent efforts toward the child’s discharge
from care. SSL § 358-a(3)(e); FCA 8§ 1089(d)(2)(iii).

Eighth, New York statutes place strict limitations on when a child who has
been placed with an authorized agency can be sent to a home outside of New York

State. SSL § 374-a. When these requirements are met, New York courts retain



jurisdiction over the child, and the placement must comply with the Interstate
Compact on the Placement of Children (“ICPC”). Id.

These statutory protections were enacted to address specific, concrete, and
demonstrable safety and permanency concerns that arise when children are placed
outside of parental care with strangers.

II.  The Host Homes Regulations.

Through the Host Homes Regulations, OCFS seeks to create a new voluntary
placement system without legislative authority and without the protections required
by law that ensure the ongoing safety of children and the prompt reunification with
their families. The program creates a scheme whereby children can be voluntarily
placed in the homes of strangers under the auspices of a Host Homes agency in
accordance with regulations promulgated by OCFS. Like the regulations governing
voluntary foster care placements, the Host Homes Regulations detail the duties and
responsibilities of the host family; the qualifications for approval of a host family;
the requirements to be met in a home study before placement of a child;! the agency’s
obligation to supervise the home; the procedures and consequences for revocation
of approval of a host family home; the physical conditions of homes;? the forms of

discipline that may be used;? the way children must be treated;* the requirement that

1 Compare 18 N.Y.C.R.R. § 444.15 with 18 N.Y.C.R.R. § 443.2(c).
2Compare 18 N.Y.C.R.R. § 444.16 with 18 N.Y.C.R.R. 8 443.3(a).
s Compare 18 N.Y.C.R.R. § 444.8 with 18 N.Y.C.R.R. § 441.9.
4Compare 18 N.Y.C.R.R. § 444.13 with 18 N.Y.C.R.R. § 443.3.
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the agency provide notification of any incidents that may affect the child’s
adjustment, health, safety, or well-being;® the requirement of monthly contacts by
the agencies overseeing the homes;® and the records that must be kept by the agency
overseeing the homes.’

However, missing from the Host Homes Regulations are the protections for
parents and children required for voluntary placements under the Social Services
Law and the Family Court Act. Among other things, the Host Homes Regulations
do not require the following:

e Children to be appointed independent legal counsel, despite the fact that
counsel provides a critical voice for the child by: helping to identify kin
who might be able to care for them; ensuring that all of their medical,
educational, and mental health needs are being met; and raising any
concerns regarding the safety and appropriateness of the child’s placement.

e Court approval for placements expected to last longer than 30 days,
including approval based on judicial findings that a Host Homes stay
would be in the best interest of the child or that the parent knowingly and

voluntarily placed the child with a Host Home.

S Compare 18 N.Y.C.R.R. § 444.13(a)(10) with 18 N.Y.C.R.R. § 443.3(b)(10).
¢ Compare 18 N.Y.C.R.R. § 444.17(b)(2) with 18 N.Y.C.R.R. § 441.21(c)(2).
7Compare 18 N.Y.C.R.R. § 444.15(d) with 18 N.Y.C.R.R. § 443.2(f).

10



e Judicial oversight of any kind, or after any period of time.

e Prioritization of placement with kin rather than strangers.

e Sibling groups to remain together.

e The agency to provide supportive or preventive services to families and

otherwise make efforts to reunify families.

e Any restrictions on placing children out of state, even despite the ICPC.

Critically, the Host Homes Regulations attempt to avoid those protections
through a novel and improper use of Title 15-A of the General Obligations Law.
While the statutes governing New York’s foster care system require an authorized
agency to enter into a written instrument with the parent that includes many specific
protections and required judicial oversight, SSL § 384-a, the Host Homes
Regulations do not. The Host Homes program seeks to skirt these requirements by
making an agency merely a middleman or broker; parents seeking to place their
children in a “host home” execute a Designation of Person in Parental Relation, “in
accordance with” General Obligations Law § 5-1551, placing the child directly with
the host family. 18 N.Y.C.R.R. §8 444.5(b). As a result, the agency, in an unlawful
attempt to insulate itself from responsibility over the care and safety of children, is
not a party to any written instrument with the parent.

In establishing this shadow voluntary foster care system, the State seeks to
continue to facilitate the voluntary placement of children outside of their homes,

11



while avoiding any of the oversight or accountability provided for in the statutes
governing the voluntary foster care system. Such a scheme harkens back to a tragic
time of “orphan trains,” when children from New York City families in poverty and
crisis were placed into the hands of charitable organizations, only to be sent out West
to live with strangers, with no oversight whatsoever.®

I11.  Appellants Provide Statutorily Mandated Representation for Children
in Voluntary Placement Proceedings.

A.  Lawyers for Children.
Appellant Lawyers For Children (“LFC”) was founded for the purpose of

providing legal representation to indigent children in civil proceedings. The New
York State Office of Court Administration (“OCA”) initially contracted with LFC
In 1983-84 to determine whether exercising the court’s discretion to assign counsel
to children who were voluntarily placed in foster care helped children return home
quickly or, when return home was not possible, helped to speed the time in which
they were placed in another permanent living arrangement. (R.17-18 at { 8; R. 95—
96 at {1 4). Since 1999, when appointment of counsel to all children who were
voluntarily placed in foster care became mandatory, LFC has been assigned to
represent the children in all voluntary foster care cases filed in New York City,

unless the representation is prohibited due to a conflict of interest or the child has

8 See, e.g., Rebecca S. Trammell, Orphan Train Myths and Legal Reality, 5 Mob. Am. 3 (2009).
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previously been represented by another attorney who agreed to continue the
representation. In the last fiscal year alone, LFC attorneys appeared in well over
1,000 legal proceedings regarding voluntarily placed children. In the last 10 years,
LFC has represented over 10,000 children who were the subject of voluntary foster
care proceedings. (R. 17-18 at  8; R. 96 at 11 6-8). LFC is assigned to represent
the child as soon as a petition for approval of the voluntary placement is filed in
Family Court. That representation continues until the child is discharged from foster
care. Every child represented by LFC is assigned both an attorney and an LFC social
worker to protect their rights, advance their safety, and give voice to their needs and
wishes. (R. 17-18 at 1 8; R. 97-98 at {1 9-13).

B. The Legal Aid Society.
Appellant The Legal Aid Society (“Legal Aid”) is a not-for-profit

organization providing free legal services to low-income individuals and families.
Its Juvenile Rights Practice provides comprehensive representation as attorneys for
children who appear before New York City Family Courts in voluntary placements
and other proceedings affecting children’s rights and welfare. (R. 18-19 at § 9; R.
110-11 at 11 2-3). Pursuant to a contract between Legal Aid and OCA, Legal Aid
is assigned through New York City’s Family Courts to represent the majority of
children and youth placed into foster care or released to family members under

supervision of the New York City Administration for Children’s Services. In recent
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years, Juvenile Rights staff, which includes lawyers, social workers, paralegals, and
investigators, have been assigned to represent approximately 600 children each year
who are the subject of Voluntary Placement Agreements executed in accordance
with SSL § 358-a. Juvenile Rights staff appear at all stages of court proceedings,
including Permanency Hearings, which ensures monitoring of the child’s well-
being, safety, and permanency, as well as the child’s wishes and interests, for the
full length of time the child is out of the home. (R.18-19at{9; R. 111-12 at 14—
7).

C. Legal Aid Bureau of Buffalo, Inc.

Appellant Legal Aid Bureau of Buffalo, Inc. (“Legal Aid of Buffalo™)
represents the vast majority of children in child welfare, juvenile justice, and related
matters in Erie County Family Court. Indeed, for nearly 60 years, Legal Aid of
Buffalo has represented tens of thousands of vulnerable children in the urban center
of Buffalo as well as those scattered throughout suburban and rural communities
within Erie County. (R. 19 at § 10; R. 88-89 at 1 3, 6). Pursuant to a contract with
OCA, Legal Aid of Buffalo receives funding to represent children in child welfare
matters and is the sole “institutional” legal services provider to receive such funding
in Erie County. Legal Aid of Buffalo is routinely appointed to represent children in
voluntary placement proceedings in Family Court and appears at all stages of those

proceedings, including Permanency Hearings. In addition to legal representation,

14



social work, and education advocacy, staff members respond to the needs of children
and families in crisis and help them access services. (R. 19 at § 10; R. 89-91 at 1
6-10).

IVV. The History of the Host Homes Regulations Reflects Their Impropriety
and Widespread Public Opposition to Their Promulgation.

A.  Safe Families for Children Lobbies to Pass Regulations Legally
Authorizing Their “Host Homes” Program.

Safe Families for Children (“SFC”) is a national faith-based agency that
operates chapters around the country to connect families with volunteers who agree
to provide homes for children whose parents are unable to care for them. SFC first
sought approval to act as an authorized agency in New York in 2016. (R. 26-27 at
1 27). In June 2018, Laura Galt, the New York City Director of SFC, met with
Commissioner Poole. Afterwards, Laura Galt sent an email to an attorney at OCFS,
writing, “We are thrilled that the Commissioner is supportive of our model and
taking the next steps to figure out the legal part of things.” (R. 27 at 1 29; R. 225).

By mid-fall 2018, OCFS was in communication with SFC regarding New
York’s approval for its program to place children with volunteers outside of the
foster care system. (R. 27 at § 30). Thereafter, on January 29, 2020, OCFS published
proposed regulations to establish a Host Family Homes program.® Through these

Regulations, OCFS attempted to facilitate the voluntary placement of children into

%42 N.Y. Reg. 1 (Jan. 29, 2020).
15



a parallel system of foster care of its own creation. OCFS would allow authorized
agencies to place children into homes that those agencies had vetted under the rules
set by and under the supervision of OCFS—as they did for children who were
voluntarily placed in foster care—but without any of the statutory protections
required for voluntary foster care placement.’® (R. 28 at  31). Indeed, by
Respondents’ own admission, the Regulations at issue are specifically intended to
bypass existing law governing voluntary foster care placements, including the right
to appointment of counsel. In March 2020, Ms. Galt emailed OCFS with the
following inquiry: “The child lawyers are still saying that parents should use
voluntaries and I’'m wondering if parents actually use them for respite.” The OCFS
official responded, “Yes parents do use them, but why should they have to.” (R. 28
at 1 33; R. 737).

B.  OCFS Receives Widespread Opposition to OCFS’s Proposed
“Host Homes” Regulations.

The initial proposed regulations received 137 comments. This response
included a broad set of established organizations, family court judges, child welfare
commissioners, foster care providers, academics, and advocates for children and
parents who submitted comments asserting that the proposed regulations would

violate the rights of children and parents (including their right to counsel and to be

1018 N.Y.C.R.R. 88 444.1-444.15,
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heard in court) and were inconsistent with New York laws governing foster care,
favoring placement of children with kin over strangers, and requiring agencies to
provide preventive services and to undertake efforts to unify families. (R. 29 at |
35-36; R. 1251; R. 816-1082).

C. OCFS Proposes Revised Regulations.
OCFS published revised “Host Homes” regulations on July 7, 2021 (the

“Revised Regulations™), inviting a second round of public comment. The Revised
Regulations stated that the Host Family Homes agency “may provide additional
services to the family,” that “the agency must have policies and procedures in place
to assist parents in making informed decisions and that they have legal rights,” and
that children over the age of 14 should be consulted about the placement—>but did
not provide either the parent or child with an opportunity to be heard through
assignment of and advocacy by independent counsel. (R. 30 at 1 37-38).1*

In addition, OCFS removed the prohibition on placing a child outside New
York State without complying with the ICPC—a development that would place
children beyond the jurisdiction of New York courts. OCFS also changed the word

“casework” to “contact” when referring to an agency’s Host Home visits to check

11 See generally 18 N.Y.C.R.R. 88 444.1-444.19.
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on the child—further diluting the agency’s obligations to provide services and
assistance to the family. (R. 30 at { 39).12

Significantly, in response to criticism that the earlier proposal’s provision for
parents to execute a “host family home placement agreement,” placing their children
with the Host Family Homes agency, violated the statutory provisions on placing
children in the care of an authorized agency outside of the foster care system, the
Revised Regulations provided for parents to sign a Designation of a Person in
Parental Relation, giving authority for the child’s care directly to the host family,
rather than the agency. (R. 30-31 at ] 40).2

D.  OCFS Adopts Its Revised “Host Homes” Regulations Despite
Widespread and Continuing Public Opposition.

During the comment period for the Revised Regulations, OCFS received 85
comments from a broad swath of the public.'* Once again, members of the public
criticized OCFS’s attempt to create a shadow foster care system, pointing to the lack

of legal representation for both children and parents, lack of judicial oversight,

121d. § 444.17.

131d. § 444.5.

14 OCFS received comments in opposition from, among others, New York State Unified Court
System (Family Court Advisory and Rules Committee and Statewide Committee on Attorneys
for Children), New York State Permanent Judicial Commission on Justice for Children, the
Brooklyn Defender Services, Chief Defenders Association of New York, Legal Services of the
Hudson Valley, New York State Bar Association (Committee on Children and the Law), New
York State Defenders Association, New York State Kinship Navigator, and the Redlich Horwitz
Foundation. (R. 1159-63; R. 1198-1200; R. 1165-66; R. 1244-46; R. 1191-97; R. 1218-19; R.
1204-07; R. 1185-87; R. 1143-46; R. 1188-90).
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permissive attitude toward interstate placements, and failure to prioritize family
reunification. Despite the voluminous objections to the Revised Regulations, OCFS
did not make any additional changes and adopted them as final on December 8, 2021.
(R. 31 at 1 41).

V.  This Article 78 Proceeding.

This Article 78 proceeding sought an order annulling the Host Homes
Regulations in their entirety as an abuse of discretion, unlawful, and arbitrary and
capricious, pursuant to CPLR § 7803. The Petition details how OCFS has acted
without legislative authority or guidance; the agency wrote on a “clean slate” and
substituted its own policy judgment for that of the legislature; and the regulations
are out of harmony and indeed in conflict with an existing statutory scheme. (R. 15—
55).

V1. Respondents’ Motion to Dismiss and Decision to Implement Host
Homes.

On May 24, 2022, Respondents filed a Motion to Dismiss under CPLR
3211(a)(3) in lieu of an answer, arguing that Appellants did not have standing to
bring this action. (R. 1288-1301). The lower court held argument on June 27, 2022.
(R. 1369 at 11 5-6).

On October 20, 2022, Counsel for Respondents informed counsel for
Appellants that SFC had “recently” filed an application with OCFS to be authorized

to place children under the Host Homes program. The same day, Counsel for
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Appellants asked if OCFS would be willing to put the application on hold pending
the litigation. (R. 1369 at § 7). Up until that point, Appellants had been advised that
there were no applications. (Id. at 1 4). On October 27, Counsel for Respondents
replied that OCFS would not “voluntarily agree to hold off on processing” SFC’s
application. (Id. at { 8).

Upon learning that Respondents would not voluntarily agree to hold off on
processing Host Homes program applications, Appellants filed a motion for a
temporary restraining order and preliminary injunction. (R. 1335-89). Respondents
replied that it was unknown when the application would be adjudicated, that “upon
information and belief” it would take at least four weeks, and that, even if approved,
it would take additional time for children to be accepted into the program. (R. 1333-
34).

The lower court declined to sign the order to show cause and on November
18, 2022, granted Respondents’ Motion to Dismiss for lack of standing. (R. 1390;
R. 5-12).

VIl. The Lower Court’s Decision.

The lower court found that Appellants did not have standing to bring this
action because Appellants “failed to provide proof they have suffered actual injury.”
(R. 9). The lower court noted that the traditional foster care system will continue to

exist and that Appellants “have provided no proof that there is an actual reduction in
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the number of clients they represent causally connected to” the Host Homes Program
and no evidence that Appellants’ contracts will be devalued. (R. 9-10). Finally, the
lower court rejected third-party standing on “behalf of speculative potential clients”
without addressing whether the children at issue had any legal recourse and without
distinguishing the case law upon which Appellants relied. (R.10).

VIIl. Appellants’ Appeal and Motion for Injunctive Relief.
On December 6, 2022, Appellants filed a Notice of Appeal with this Court.

(R. 3). Appellants then moved this Court for a preliminary injunction to enjoin
Respondents from taking any action to implement and/or operate the Host Homes
program pending the determination of this appeal. On February 2, 2023, this Court
entered an order granting the motion for a preliminary injunction and setting a
briefing schedule.

STANDARD OF REVIEW

In reviewing a lower court’s dismissal pursuant to CPLR 3211, “all of the
allegations in the petition are deemed to be true, and the facts set forth in the petition
must be viewed in a light most favorable to the petitioner.” N.Y. Propane Gas Ass'n
v. N.Y. State Dep 't of State, 17 A.D.3d 915, 916 (3d Dep’t 2005); see also Harris v.
Reagan, 161 A.D.3d 1346, 1348 (3d Dep’t 2018) (“On a motion to dismiss pursuant
to CPLR 3211, we construe the pleadings liberally, accept the allegations in the

complaint to be true, give [the] plaintiff[] the benefit of any favorable inferences and
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‘determine only whether the facts as alleged fit within any cognizable legal theory.’”
(citations omitted)).

ARGUMENT

l. The Lower Court Erred in Finding That Appellants Do Not Have
Third-Party Standing.

The lower court rejected third-party standing “on behalf of speculative
potential clients” without addressing well-established law upon which Appellants
assert such standing. (R. 10). Indeed, the New York Court of Appeals has
recognized standing where “the failure to accord such standing would be in effect to
erect an impenetrable barrier to any judicial scrutiny of legislative action.”
Boryszewski v. Brydges, 37 N.Y.2d 361, 364 (1975). The Court of Appeals has
applied this doctrine to challenges to administrative action, explaining “that standing
rules ‘should not be heavy-handed’ . . . . Rather, we have been reluctant to apply
these principles in an overly restrictive manner where the result would be to
completely shield a particular action from judicial review.” Ass’n for Better Long
Island, Inc. v. N.Y. State Dep 't of Env’t Conservation, 23 N.Y.3d 1, 6 (2014) (quoting
Sun-Brite Car Wash, Inc. v. Bd. of Zoning & Appeals, 69 N.Y.2d 406, 413 (1987));
see also Saratoga Cnty. Chamber of Com. v. Pataki, 100 N.Y.2d 801, 814 (2003)
(“Were we to agree with the State and deny standing . . . in this action, an important
constitutional issue would be effectively insulated from judicial review, something

we cautioned against . . . .”); Town of Waterford v. N.Y. State Dep’t of Env’t
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Conservation, 187 A.D.3d 1437, 1440 (3d Dep’t 2020) (“Standing rules are not to
be applied in a manner so restrictive that agency actions are insulated from judicial
review.”); Stevens v. N.Y. State Div. of Crim. Just. Servs., 206 A.D.3d 88, 99 (1st
Dep’t 2022) (“The standing requirement, which is designed to ensure that the bearer
of a lawsuit is one with a genuine stake in the litigation, should not serve as a
technical barrier to review of administrative action.”).

Accordingly, New York courts have recognized that organizations have
standing when, as in this case, they “represent individuals who are unable to seek a
judicial remedy on their own behalf.” Mixon v. Grinker, 157 A.D.2d 423, 427 (1st
Dep’t 1990). In Grantv. Cuomo, 130 A.D.2d 154 (1st Dep’t 1987), aff’d, 73 N.Y.2d
820 (1988), the Court held that organizations devoted to the care and protection of
children had standing on behalf of those children to challenge government agencies
for violating their obligation to provide protective and preventive services. The
Court explained:

[W]e cannot ignore the obvious fact that if organizations
of this kind are denied standing, the practical effect would
be to exempt from judicial review the failure of the
defendants . . . to comply with their statutory obligations.
Manifestly, the abused children are not themselves able to
seek a judicial remedy, nor is it likely that parents or
caretakers, the objects of the claims of abuse or
maltreatment, would undertake to secure a remedy. Given
the obvious reality that the protection of abused or
maltreated children is a central concern of our society, and
given the historic relationship of organizations concerned
with the care and protection of children to the goals sought
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to be achieved by the relevant statute, we are persuaded
that Special Term was justified in denying the motion to
dismiss as to the organizational plaintiffs.

Id. at 159; see also Grinker, 157 A.D.2d at 427-28 (Coalition for the Homeless had
standing in a representative capacity to sue New York City over homeless policy.);
N.Y. Cnty. Lawyers’ Ass’n v. State, 294 A.D.2d 69, 76 (1st Dep’t 2002) (Lawyers’
Association had standing to challenge system for compensating appointed counsel
where “it is readily apparent” that indigent children and adults “are not in a position
to protect their own rights.”).

The lower court simply ignored the clear precedent set by the Court of
Appeals and relevant case law holding that in circumstances such as this, an
organization may properly bring an action on behalf of a group of individuals who
would otherwise have no access to the courts. If upheld, the lower court’s decision
denying Appellants standing would have the effect of creating an impenetrable
barrier for the children at issue to seek judicial review of the Host Homes
Regulations and the Respondents’ failure to comply with their statutory obligations.
Because the parties whose rights are at stake are children with parents who are
unable to care for them and because the Regulations do not allow for the appointment
of counsel on their behalf now or at any point during the out-of-home placement, the
impacted children are effectively denied any legal recourse to challenge the

Regulations themselves and are, therefore, not able to seek a judicial remedy of any
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kind. Indeed, it is impossible now to identify which children will be subject to Host
Homes arrangements, none of whom will be able to benefit from the appointment of
counsel or any of the other safeguards mandated by law.

The lack of protections and safeguards described above, including especially
the lack of appointment of counsel, is extremely harmful to the vulnerable
population represented by Appellants. Their clients in voluntary placement
proceedings are low-income children, often in crisis, and in great need of social
services. (R. 43 at § 73; R. 88-121). Under the Host Homes program, children in
similar circumstances would have no voice in their placement out of their homes, no
legal recourse to object or enforce their right to receive preventive and supportive
services, and no court oversight that would prioritize placement with kin and
reunification. There is an extensive body of research documenting the harm to
children who are placed out of their homes as well as the benefits favoring kinship
placement. (R. 1379-84 at 1 8-24). Also deeply troubling is that families of color
would bear the brunt of this unlawful regulatory scheme. (R.43-44 at{ 73; R. 117
at 11 20-21). Given the strong societal interest in protecting children, the
relationship of Appellants to the goals sought by the existing statutory scheme, and
the serious issues raised in this Article 78 proceeding, Appellants should not be
foreclosed from challenging OCFS’s authority to promulgate the Host Homes

Regulations.
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The lower court’s reliance on Mental Hygiene Legal Service v. Daniels, 33
N.Y.3d 44 (2019), is misplaced. In Daniels, the Court specifically found that the
Appellant could not bring an action on behalf of the unnamed third parties because
the “statutory scheme already provides a vehicle for adjudication of the rights of
injured clients,” and every individual impacted by the challenged statute would be
assigned counsel. Id. at 55. In contrast to this case, a judicial remedy was otherwise
available to the individual clients and thus provided no rationale for allowing the
legal services organization to assert its clients’ rights in that action. Here, unlike
Daniels, the implementation of the Host Homes program would allow for no judicial
remedy or adjudication of the rights of the injured children. To the contrary, the
challenged action specifically strips children of their right to counsel. If Appellants
do not have standing in this matter, children placed in the Host Homes program will
have no legal recourse—the exact situation in which New York courts have found
third-party standing to be appropriate but which the lower court disregarded entirely.

Il.  The Lower Court Erred in Finding That Appellants Do Not Have
Standing in Their Own Right.

To demonstrate standing, a party must establish as a threshold matter “that it
has suffered an ‘injury in fact’ and that the injury it asserts ‘fall[s] within the zone
of interests or concerns sought to be promoted or protected by the statutory provision
under which the government agency has acted.”” Daniels, 33 N.Y.3d at 50 (citation

omitted). For the party to have an “actual legal stake in the matter being
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(113

adjudicated,” the alleged injury cannot be “‘tenuous,’ ‘ephemeral,’ or ‘conjectural,’”
but rather must be “sufficiently concrete and particularized to warrant judicial
intervention.” Id. (citation omitted). At the same time, there is no “requirement that
the harm necessary to confer standing be actual and in the present.” Police
Benevolent Ass 'n of N.Y. State Troopers, Inc. v. Div. of N.Y. State Police, 29 A.D.3d
68, 70 (3d Dep’t 2006). Rather, the harm can be “potential and in the future as long
as it is reasonably certain that the harm will occur if the challenged action is

permitted to continue.” Id.

A.  Petitioners Have Established an Injury-in-Fact.

Here, Appellants have suffered an injury-in-fact as a result of the Host Homes
Regulations, which undermine Appellants’ critically important organizational
mission and purpose to represent children in voluntary placement proceedings
specifically and children in foster care proceedings generally.  Appellants
specifically train their attorneys and staff to represent these children to ensure that
their voices are heard, that their needs are being met in safe and appropriate
placements, and that efforts are made to ensure their return to their parents. (R. 89—
90 at 11 6-7; R. 95-97 at 1 4-10; R. 111 at § 5). Moreover, Appellants are
appointed as counsel to fulfill statutorily mandated representation in these cases
pursuant to contracts with OCA. (R. 96, 100-01 at 1 5, 24-27; R. 111-12 at {1 4—

8; R. 90, 91-92 at 11 8, 12-14).
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Under the Host Homes Regulations, however, Appellants’ clients would be
diverted and denied legislatively mandated representation. (R. 25-26 at | 24-26;
R. 90, 92-93 at 11 8, 14-15; R. 98-100 at 11 14-23; R. 115-19 at {1 16-28). As
explained above, the Host Homes program is the functional equivalent of a voluntary
placement into foster care but is extrajudicial, without any of the safeguards under
existing law governing voluntary placements, including the appointment of counsel.
The Host Homes Regulations deny children much needed protections, “including,
but not limited to: the right to have the separation from their parents reviewed by
Family Court; the right to services promoting reunification with their parents; the
right to visit with their parents, siblings, and other family members; and the right to
educational stability.” (R. 1386 at 1 29). Accordingly, Appellants will have no
ability to represent or even identify those children diverted by OCFS into its shadow
foster care system.

The lower court found that Appellants “provided no proof that there is an
actual reduction in the number of clients” as a result of Host Homes. (R. 10).
Appellants, in fact, met the applicable legal standard by demonstrating with
reasonable certainty that the Host Homes Regulations, if implemented, would lead
to a reduction in statutorily mandated representations. Police Benevolent Ass’'n of
N.Y. State Troopers, Inc., 29 A.D.3d at 70. Indeed, Respondents concede that the

whole point of the Host Homes Regulations is to divert families away from voluntary
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placements under the current statutory scheme where children are appointed counsel.
As detailed in the Petition, in March 2020, one of the proponents of the Regulations
from an out-of-state organization specifically asked OCFS whether parents use
voluntary foster care placements for “respite.” The OCFS official responded, “Yes
parents do use them, but why should they have to.” (R. 28 at  33; R. 737). Thus,
by Respondents’ own admission, the Regulations at issue are specifically intended
to bypass existing law governing voluntary placements, including the right to
appointment of counsel. Accordingly, there is nothing speculative about the injury
to Appellants—who will no longer be able to fulfill that right to counsel—should
these Regulations go forward. Appellants will never have the opportunity to
represent children placed in Host Homes because there is no reasonable possibility
that the children subject to Host Homes placements would somehow be able to
consult with Appellants or engage Appellants to represent them.

Nevertheless, the court below incorrectly required “proof” of ‘“an actual
reduction in the number of clients they represent.” (R. 9). While an asserted injury
may not be speculative, it is well-established that—contrary to what the lower court
required here—"it need not be stated with specific quantification.” N.Y. Propane
Gas Ass’'n, 17 A.D.3d at 916. As this Court has explained: “[I]n cases such as this,
where parties seeking to challenge administrative rulemaking are subject to the

relatively short statute of limitations set forth in CPLR § 217, the precise particulars
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of the asserted injury may not be ascertainable.” Id. Requiring Appellants to prove
an “actual reduction” before the Host Homes Regulations have even been
implemented placed an impossible—and clearly erroneous—»burden on Appellants.
In addition, where, as here, Respondents have asserted their objection to standing
through a motion to dismiss, “all of the allegations in the petition are deemed to be
true, and the facts set forth in the petition must be viewed in a light most favorable
to the petitioner.” Id.; see also Graziano v. Cnty. of Albany, 3 N.Y.3d 475, 481
(2004) (When deciding “a pre-answer motion to dismiss, we must assume the truth
of petitioner’s allegations and afford petitioner the benefit of every favorable
inference.”).

The alleged injury here to Appellants’ organizational missions and their
contractual obligation to represent children—where the appointment of counsel is
statutorily mandated—is sufficient to confer standing. See, e.g., Mahoney v. Pataki,
98 N.Y.2d 45, 51-52 (2002) (attorneys have standing to challenge agency
interpretation of fee statute eliminating compensation for non-lawyer defense team
members); Agencies for Children’s Therapy Servs., Inc. v. N.Y. State Dep’t of
Health, No. 15763/12, 2013 N.Y. Misc. LEXIS 1222, at *5-6 (Sup. Ct. Nassau Cnty.
Feb. 13, 2013) (complaint satisfies injury requirement where it alleges “lost
opportunities” and “the inability to service children”); NYCLA v. Bloomberg, 30

Misc. 3d 161, 166 (Sup. Ct. New York Cnty. 2010) (injury-in-fact adequately
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alleged in challenge to rule regarding appointment of counsel where plaintiff argued
rule “may substantially affect” its ability “to be appointed as conflict counsel and to
represent indigent criminal defendants™).

B. Petitioners Fall Within the Zone of Interest.

To have standing, an injured party’s interests must be more than “‘marginally
related’ to the purposes of the statute in question.” Mahoney, 98 N.Y.2d at 52
(citation omitted). As the Court of Appeals explained, “while the universe of
potential plaintiffs must be circumscribed in order to avoid misuse of legal
challenges to administrative actions, we must preserve access to the courts for those
who have been wrongly injured by administrative action . . . directly flowing from
statutory authority.” Id.; see also Dairylea Coop., Inc. v. Walkley, 38 N.Y.2d 6, 9
(1975) (petitioner must show “that the interest asserted is arguably within the zone
of interest to be protected”). In Mahoney, the Court held that defense attorneys were
within the zone of interest created by the law governing representation of capital
defendants. 98 N.Y.2d at 52. Likewise, Petitioners here are within the zone of
interest created by the Social Services Law and Family Court Act, which govern
voluntary placements, including the appointment of counsel. As in Mahoney,
Appellants are attorneys who provide the services necessary to exercise a right
created by statute. They are, as such, within the zone of interest created by that

statute. See, e.g., Dental Soc’y of State of N.Y. v. Carey, 61 N.Y.2d 330, 334-35
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(1984) (association of dentists within the zone of interest of the Social Services laws

in dispute over reimbursements).

CONCLUSION

For the foregoing reasons, the Court should reverse the lower court’s Decision
and Order and remand this matter with instructions for the lower court to find that
Appellants have standing, together with such other relief as the Court may deem just

and proper.
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