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Appellants-Petitioners Lawyers For Children, The Legal Aid Society, and Legal Aid
Bureau of Buffalo, Inc. (collectively, “Appellants”), respectfully submit this memorandum of law
in further support of their motion for a preliminary injunction to maintain the status quo by barring
Respondents-Respondents New York State Office of Children and Family Services (“OCFS”) and
Sheila J. Poole, in her official capacity as Commissioner of OCFS (collectively, “Respondents”),
from taking any actions to implement the Host Homes program, 18 N.Y.C.R.R. §§ 444.1-444.19,
pending the determination of this appeal of the Decision and Order entered on November 21, 2022,
granting Respondents’ motion to dismiss the Verified Petition (the “Petition”).

PRELIMINARY STATEMENT

This action is brought to preclude OCFS from implementing, without statutory authority,
a program for the placement of children into “Host Homes” that replicates the existing voluntary
foster care system except that it denies children critical protections, including judicial oversight
and independent legal representation. Unlike children placed in the existing voluntary foster care
regime, children subjected to Host Home placement have no ongoing oversight by the Family
Court and are denied counsel necessary to challenge Respondents’ failure to meet their statutory
obligations. Injunctive relief pending the appeal of the lower court’s dismissal of this action on
the grounds of standing is necessary to prevent children from the imminent risk of being relegated
to this shadow foster care system that lacks the statutorily mandated protections the Legislature
has deemed essential to ensuring the safety of children placed in the care of strangers.

New York law is clear that third-party standing may be conferred when the failure to do so
would erect an “impenetrable barrier” to judicial review of administrative action. In reaching its
decision that Appellants lack standing, the lower court improperly ignored the very body of law
developed to protect society’s most vulnerable, including the children at issue here. Respondents

claim there is no impenetrable barrier to review of the Host Homes program because a friend or



relative could simply come forward and bring an action on behalf of any child caught up in the
program. That argument is completely flawed. In their own papers, Respondents repeatedly
describe the Host Homes program as one that will serve those who do not have friends or family
available to step up to care for their children. It is absurd to argue that children placed with
strangers in the Host Homes program because their families were in crisis and had no social
network upon which to rely should nonetheless be expected to depend on these non-existent friends
and family to come forward and commence a lawsuit on their behalf challenging the Host Homes
Regulations. Respondents’ argument further assumes that this fictive friend or family member
somehow has been made aware of the child’s placement despite the fact that the Host Homes
program (unlike the law governing the existing voluntary foster care system) does not require any
effort to locate relatives or close family ties. Indeed, placement with strangers is specifically
embraced by the Host Homes program. And, if that were not enough, this putative friend or family
member, who was not in the position to simply care for the child, would have to seek what New
York courts call a “drastic remedy”: substituting a guardian ad litem for the parent as the child’s
representative. It is only in this make-believe world that children could readily challenge the Host
Homes program. In short, if Appellants do not have standing in this matter, children placed in the
Host Homes program will have no legal recourse. This is the exact situation in which New York
courts have found third-party standing to be appropriate but which the lower court disregarded.
Appellants have also suffered direct injury given that the children they represent in
voluntary foster care proceedings under current law will be diverted to the Host Homes program,
where no counsel will be appointed. In their opposition, Respondents have simply echoed the
lower court’s erroneous position by demanding actual proof of the diversion of these clients. Of

course, no diversion has taken place because the program has yet to be implemented. The entire



objective of this action is to stop that implementation before a child is lost to the Host Homes
program with no legal recourse. The lower court committed reversible error by imposing an
impossible burden on Appellants of demonstrating actual diversion before the program has even
launched and by failing to apply the correct legal standard under which all of the allegations in the
pleadings are deemed true and all facts viewed in the most favorable light.

In arguing that Appellants have failed to demonstrate irreparable harm, Respondents
simply ignore the danger Host Homes pose by eliminating the statutory safeguards available to
children placed in the voluntary foster care system. Those safeguards include legal representation
for the child and court oversight, which provide a critical eye on the safety and appropriateness of
any voluntary foster care placement and help ensure family reunification as quickly as possible.
Preventive and supportive services available in the voluntary foster care system serve to quickly
and safely reunify families. The current system, unlike the Host Homes program, also provides
vital protections for children by prioritizing placement with kin rather than strangers while
imposing restrictions on out-of-state placement. None of these protections and safeguards is
available to children if placed through the Host Homes program.

While parents may have the choice to place their children in voluntary foster care or Host
Homes, the protections available in the voluntary foster care system flow most directly to the
children, yet they have absolutely no say in which system they will be consigned. The Host Homes
program enables Respondents to flout their obligations duly set by the Legislature as necessary to
ensure the safety and security of children whose parents voluntarily relinquish care of them during
a time of crisis. At issue in this appeal is whether those questions can even be raised and
considered. Without an injunction, children will be placed in stranger care without court oversight

or any voice, where they risk languishing indefinitely. In contrast, Respondents will not be



prejudiced if this application is granted because there is an existing statutory program that governs
voluntary placements.

LEGAL ARGUMENT

Respondents’ Argument Regarding Appellants’ Likelihood of Success on the Merits
of this Appeal Ignores Well Established Law on Third-Party Standing.

Respondents argue that there is no “reason to think” the lower court’s decision would create
an impenetrable barrier for the children at issue to seek judicial review of the Host Homes
Regulations and Respondents’ failure to comply with their statutory obligations. However, courts
have recognized that children like the ones Appellants represent in voluntary placements do not
have access to the courts to challenge administrative action. And, if this matter does not proceed,
no child will be in a position to challenge the regulations that are at issue here.

Respondents do not acknowledge or attempt to distinguish three cases on point that
recognize standing for organizations when, as in this case, they “represent individuals who are
unable to seek a judicial remedy on their own behalf.” Mixon v. Grinker, 157 A.D.2d 423, 427
(1st Dep’t 1990) (Coalition for the Homeless had standing in a representative capacity to sue New
York City over homeless policy). Significantly, in Grant v. Cuomo, 130 A.D.2d 154, 159 (1st
Dep’t 1987), aff’d, 73 N.Y.2d 820 (1988), the Court held that organizations devoted to the care
and protection of children had standing to challenge government agencies for violating their
obligation to provide protective and preventive services even though the organizations had
articulated their own injury in only general terms. The Court explained that the “children are not
themselves able to seek a judicial remedy, nor is it likely that parents or caretakers” would do so.
1d.; see also N.Y. Cnty. Lawyers’ Ass’n v. State, 294 A.D.2d 69, 76-77 (1st Dep’t 2002) (Lawyers
association had standing to challenge system for compensation appointed counsel where “it is

readily apparent” indigent children and adults “are not in a position to protect their own rights.”).
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Respondents appear to concede that if the lower court’s decision were upheld, no party
would have standing to bring an Article 78 action to challenge the Host Homes Regulations before
they become effective. Respondents argue instead that down the road “a non-custodial parent” or
a “grandparent, relative, friend or guardian” could challenge the Regulations by seeking
appointment of a guardian ad litem. Affirmation Opposing Motion for a Preliminary Injunction
(“Resp’ts Aff.”) 4 21. This argument — that the children at issue have sufficient legal recourse
through family and friends — fails for three main reasons. First, the argument is flatly contradicted
by Respondents themselves, who explain in their papers multiple times that “the very purpose of
the program is to provide a temporary crisis placement for those who may not have families or
friends who could safely care for their children during a short-term crisis or acute situation.” /d.
9 23; see also id. 99 8, 25. 1If there is no friend or relative available to provide temporary care,
there can be no reasonable scenario in which a friend or relative would come forward to challenge
the Host Homes Regulations on behalf of the child. Just as in Cuomo, third-party standing is
justified here because the children at issue do not have legal recourse and no one else can be relied
upon to seek judicial remedies on their behalf.

Second, even if a friend or relative were available, it is entirely unlikely that they would be
able to file an action challenging the Host Homes program and Respondents’ failure to meet their
statutory obligations. There is no mechanism for them to find out about the placement. In contrast,
under the existing voluntary foster care system, it is a requirement for the state to seek out a relative
before placing the child with strangers. N.Y. Soc. SERV. LAW § 384-a(1-a). Moreover, a friend
or relative would have to meet a stringent standard in order to successfully advance the child’s
claims challenging the Host Homes Regulations over a parent’s preference to participate in the

program. As this Court has made clear, “[t]he statutory preference is for a parent to represent the



child. ... Generally, a custodial parent should be removed as the child’s representative in an action
only where the parent has an interest adverse to the child.” Mazzuca v. Warren P. Wielt Tr., 59
A.D.3d 907, 908—09 (3d Dep’t 2009); see also N.Y. C.P.L.R. § 1201 (a child “shall appear by his
guardian ad litem if . . . the court so directs because of a conflict of interest or for other cause™);
Stahl v. Rhee, 220 A.D.2d 39, 44 (2d Dep’t 1996) (the relieving of a guardian is a “drastic
procedure”). The cases that Respondents cite relating to the appointment of a guardian ad litem
are easily distinguishable because they do not involve the “drastic procedure” of replacing a
custodial parent as the child’s representative. Stahl, 220 A.D.2d at 44. The appointment of a
guardian was not even disputed in those cases. See Linghua Li v. Xiao, 175 A.D.3d 672, 673 (2d
Dep’t 2019); Villafane v. Banner, 87 Misc. 2d 1037, 1038 (Sup. Ct. N.Y. Cnty. 1976).

Third, even if a friend or relative did come forward to assist the child, it is more likely that
they would ask the parent to agree to have the child stay with them or simply file a custody petition,
as opposed to filing a lawsuit challenging the validity of the entire Host Homes program, as this
action does.

Respondents’ unfounded claim that a friend or relative would be able to adequately assert
judicial remedies on behalf of the children at issue is also inconsistent with a strong statutory
preference in New York for children to have their own counsel. The Family Court Act itself makes
this preference plain:

This act declares that minors who are the subject of family court
proceedings or appeals in proceedings originating in the family
court should be represented by counsel of their own choosing or by
assigned counsel. This declaration is based on a finding that counsel
is often indispensable to a practical realization of due process of law
and may be helpful in making reasoned determinations of fact and
proper orders of disposition. This part establishes a system of

attorneys for children who often require the assistance of counsel to
help protect their interests and to help them express their wishes to



the court. Nothing in this act is intended to preclude any other
interested person from appearing by counsel.

N.Y. FAM. CT. AcT § 241. 1t is for this reason that the court mandates the assignment of
independent counsel to children whose parents seek to voluntarily place them in the care of
strangers in a home overseen by an OCFS-authorized agency. Id. § 249(a).

Likewise, Respondents’ reliance on cases involving organizational standing is misplaced
because, unlike the present case, none of them involved a program which would allow for no
judicial remedy for injured clients on whose behalf standing is being asserted. See Civ. Serv. Emps.
Ass’n, Inc., Local 1000 v. City of Schenectady, 178 A.D.3d 1329, 1331 (3d Dep’t 2019); Mental
Hygiene Legal Serv. v. Daniels, 33 N.Y.3d 44, 50 (2019). Indeed, in MFY Legal Servs. v. Dudley,
67 N.Y.2d 706, 708 (1986), the Court specifically found that there was no “impenetrable barrier”
that “prevents judicial scrutiny of respondents’ actions if we refuse to accord petitioner standing.”
In Daniels, the individuals represented by petitioners each had an independent right to be
represented by counsel in matters related to the statute that was at issue. 33 N.Y.3d at 50. As
explained above, the opposite is true here where Respondents are improperly attempting to insulate
the Host Homes program and their failure to fulfill statutory obligations to children, including the
right to counsel, from judicial scrutiny.

I1. Appellants Have Standing in Their Own Right.

As demonstrated in Appellants” moving brief (at pp. 16-19), Appellants have suffered an
injury-in-fact, as the Host Homes Regulations undermine their organizational purpose and,
specifically, their contractual obligation to represent children in voluntary placement proceedings.
The Host Homes program, by design and as explicitly acknowledged by an OCFS official, was
created to bypass existing law governing voluntary placements, including the right to counsel.
Affirmation of William C. Silverman, dated December 12, 2022 (“Silverman Aff.”) Ex. 8, at 613;
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see also Pet. 99 27-42. Respondents argue that this injury is speculative because Appellants can
still “fulfill their duties” within the existing foster care system. Resp’ts Aff. 9 18. That does not,
however, negate the injury that Appellants will suffer through the diversion of potential clients
from voluntary placements under the existing statutory scheme into the Host Homes program
where children are not appointed counsel.

Respondents further argue that Appellants did not provide sufficient proof that clients, in
fact, will be diverted from voluntary placements under current law. Resp’ts Aff. § 18. While an
asserted injury may not be speculative, it is well established that — contrary to what the lower court
required here — “it need not be stated with specific quantification.” N.Y. Propane Gas Ass’n v.
N.Y. State Dep’t of State, 17 A.D.3d 915, 916 (3d Dep’t 2005). As this Court has explained, “in
cases such as this, where parties seeking to challenge administrative rulemaking are subject to the
relatively short statute of limitations set forth in CPLR 217, the precise particulars of the asserted
injury may not be ascertainable.” Id. In addition, where, as here, Respondents have asserted their
objection to standing through a motion to dismiss, “all of the allegations in the petition are deemed
to be true, and the facts set forth in the petition must be viewed in a light most favorable to the
petitioner.” 1d.; see also Graziano v. Cnty. of Albany, 3 N.Y.3d 475, 481 (2004) (When deciding
“a pre-answer motion to dismiss, we must assume the truth of petitioner’s allegations and afford
petitioner the benefit of every favorable inference.”). In requiring Appellants to prove an “actual
reduction” before the Host Homes Regulations have even been implemented, the lower court
placed an impossible — and clearly erroneous — burden on Appellants.

Respondents also contend that Petitioners fall outside the zone of interest sought to be
protected by the Social Services Law. Resp’ts Aff. 49 16 n.1; 20. In order to have standing, an

injured party’s interests must be more than “marginally related” to the purpose of the statute in



question.” Mahoney v. Pataki, 98 N.Y.2d 45, 52 (2002). As the Court of Appeals explained,
“while the universe of potential plaintiffs must be circumscribed in order to avoid misuse of legal
challenges to administrative actions, we must preserve access to the courts for those who have
been wrongly injured by administrative action . . . directly flowing from statutory authority.” /d.;
see also Dairylea Coop., Inc. v. Walkley, 38 N.Y.2d 6, 9 (1975) (petitioner must show ‘“that the
interest asserted is arguably within the zone of interest to be protected™). In Mahoney, the Court
held that defense attorneys were within the zone of interest created by the law governing
representation of capital defendants. 98 N.Y.2d at 52. Likewise, Appellants here are within the
zone of interest created by the Social Services Law and Family Court Act, which govern voluntary
placements, including the appointment of counsel. These are the same statutes from which OCFS
is claiming authority to promulgate the Host Homes Regulations and which undermine that right
to counsel. See, e.g., Dental Soc’y of State of N.Y. v. Carey, 61 N.Y.2d 330, 334-35 (1984)
(association of dentists within the zone of interest of the Social Services laws in dispute over
reimbursements); Oil Heat Inst. of Upstate N.Y. v. Pub. Serv. Comm’n, 90 A.D.2d 942, 943 (3d
Dep’t 1982) (“It cannot be gainsaid that petitioners have passed the ‘zone of interest test’ for they
have sufficiently demonstrated that the administrative action will in fact have a harmful effect
upon them and that their interest is, at least, arguably within the zone of interest to be protected by
the statute.”)

III. There Is An Imminent And Significant Risk of Irreparable Harm If Respondents
Are Not Enjoined.

Respondents tout the fact that the Host Homes Regulations “are comprehensive and
protective of parental rights,” (Resp’ts Aff. q 28), while at the same time providing an option for

placement with strangers “without resort to the foster-care system.” Id. 4 25. Respondents,



however, do not address vital protections that the Legislature put into place for parents and children
in the voluntary foster care system under existing law, which are missing in their program.

. Respondents argue that placement in a Host Home is time limited and can be
revoked at any time. The same is true for a voluntary placement in foster care — with the added
protection of a mechanism for enforcing the right to have the child returned;

* Respondents argue that placement in a Host Home is overseen by an authorized
agency and the caregivers are trained and vetted by the agency. The same is true for a voluntary
placement in foster care — with the added protection of regular court hearings to ensure that the
child’s needs are being met in the home, and the requirement that non-custodial parents, relatives
and other resources who are known to the child be explored before the child is placed with
strangers;

. Respondents argue that before placing a child in a Host Home, parents are notified
of their rights and the right to consult with an attorney. The same is true for a parent placing a
child in voluntary foster care, with the added protection that the parent has the right to be assigned
an attorney to represent their interests, and that a court must review the circumstances of the
placement to ensure that it was truly voluntary with the parent having a full understanding of their
rights;

. Respondents argue that OCFS oversees the program through its oversight of host
family agencies. The same is true for agencies overseeing foster homes, with the added protection
that OCFS, the local commissioner or its designated agent must provide supportive or preventive
services to families or otherwise make efforts to reunify families; and

. Respondents ignore the crucial facts that the Host Homes program seeks to skirt

the additional statutory provisions mandated by the Legislature to be provided to children in the
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voluntary placement system, including restrictions on being placed out of state, the requirement
that they be placed with their siblings, the right to be represented by an attorney, the requirement
that the state make efforts to ensure that they return home as quickly as possible, and the right to
periodic judicial review to make sure all of their needs are being met.

The lack of statutorily mandated safeguards and services in the Host Homes program
represents a dereliction of duty on the part of OCFS, which cavalierly believes that it can oversee
a voluntary placement program of its own creation without statutory authority.> Respondents
claim that by not having to “resort to the foster-care system,” the Host Homes program is “a form
of preventative service” without the need for “prolonged Family Court proceedings.” Resp’ts Aff.
94 23, 25. That is simply wrong. In fact, the Host Homes program is anything but a preventive
service, which is defined by statute as a service that will enable a child to remain with or return to
their family. SSL § 409-a. In the absence of the protections detailed above, which the Legislature
deemed essential for voluntary placements into foster care, there is less emphasis on preventing
the break-up of families, less emphasis on reunifying families, and, on top of that, children are
denied any legal recourse by having their right to counsel eliminated. The Host Homes program
may alleviate Respondents’ workload, but the end result is that children will be placed at risk.

Respondents do not dispute the extensive body of research documenting harm to children

when they are placed out of the home as well as the benefits of favoring kinship placement.

"' Compare 18 N.Y.C.R.R. § 444.1-444.19 with SSL §§ 358-a, 374-a, 384-a, 398, 409-a.

2 Respondents argue that in N.Y. Gen. Oblig. Law § 5-1551 the Legislature recognized that “parents have
the legal option of informally permitting relatives, friends or other individuals to assume care of their
children on a temporary basis.” Resp’ts Aff. § 24. As detailed in the Petition, that provision of the law
provides for the limited transfer of specific, enumerated decisions to address difficulties faced by
grandparents and other caregivers. But it was never intended to facilitate and does not authorize the transfer
of authority for the care of children to strangers under the oversight of a State sponsored placement program.
Pet. 9 46-52.
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Silverman Aff. Ex. 12 99 8-24.> Nor do Respondents address Martin A. v. Gross, 153 A.D.2d 812,
818 (1st Dep’t 1989), where the allegation was that defendants did not provide preventive services,
as required by law, before children were placed into “voluntary” foster care. Id. at 813. In
upholding a preliminary injunction, the Court referred to “the irreparable injury of needless
separation of families.” Id. at 817. The same holds true here given the circumvention of statutory
safeguards through use of the Host Homes program.

IV. The Balance of Equities Favors Appellants.

The balance of equities overwhelmingly favors Appellants and the children for whom they
speak. There is no inequity in preserving the status quo given that the New York Legislature has
already promulgated a voluntary foster care system with a number of important protections for
children and their families. See Pet. 9 13—22. But allowing Host Homes to be implemented now,
while this case is on appeal, would be inequitable, as Respondents seek to strip children of vital
protections and legal rights guaranteed to them by the Legislature, including their right to

independent legal representation.

3 As it stands, New York State fairs worse than the National Performance average with regard to the rate of
child maltreatment while in foster care. See CFSR Round 3 Statewide Data Indicators Workbook,
CHILDREN’S BUREAU 7 (July 2021), https://www.acf.hhs.gov/sites/default/files/documents/cb/cfsr-r3-
statewide-data-workbook.pdf. Without meaningful oversight and statutory safeguards, children are at
increased risk of facing abuse and neglect at the hands of their stranger Host Homes caregivers.
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CONCLUSION

For the foregoing reasons, Appellants’ motion for a preliminary injunction, together with
such other relief as the Court may deem just and proper, should be granted.

PROSKAUER ROSE LLP

g M

William C. Silverman
William D. Dalsen
Michael M. Guggenheim

Eleven Times Square
New York, New York 10036
(212) 969-3000

Attorneys for Petitioners-Appellants

Dated: January 13, 2023
New York, New York
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