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At a IAS Term of the Rensselaer County
Supreme Court, held in and for the County
of Rensselaer, in the City of Troy, New
York, on the | b day of November, 2022.

PRESENT: HON. RICHARD J. MCNALLY, JR.
JUSTICE

STATE OF NEW YORK SUPREME COURT
COUNTY OF RENSSELAER

[n the Matter of the Application of
LAWYERS FOR CHILDREN, THE LEGAL
AID SOCIETY, AND LEGAL AID BUREAU OF
BUFFALO, INC.,
Petitioners, DECISION AND ORDER/
JUDGMENT
-against- Index No. EF2022-271346

NEW YORK STATE OFFICE OF CHILDREN
AND FAMILY SERVICES AND SHEILA I.
POOLE, IN HER OFFICAL CAPACITY AS
COMMISSIONER OF NEW YORK STATE
OFFICE OF CHILDREN AND FAMILY
SERVICES

Respondents.

APPEARANCES:  Proskauer Rose, LLP
Attorneys for Petitioners
(William Silverman, Esq.)
Eleven Times Square
New York, New York 10036

Hon. Letitia James

New York State Attorney General
Attorneys for Respondent
(Gregory Rodriguez, Esq.)
The Capitol ra
Albany, New York 12207
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MCNALLY, J.

Petitioners, Lawyers for Children, The Legal Aid Society, and Legal Aid Bureau of
Buffalo, Inc., filed the instant CPLR Article 78 petition challenging regulations adopted by
respondent, New York State Office of Children and Family Services (hereinafter “OCFS”).
OCFS and its Commissioner, Sheila J. Poole, also a named respondent, have moved to dismiss
the verified petition on the basis that petitioners lack standing. Petitioners oppose the motion.

On December 8, 2021, OCFS adopted new regulations instituting the host family home
program. The program is designed for parents who need temporary help caring for their children.
The program is an alternative to the established foster care system and is administered by OCFS.

Petitioners are not-for-profit legal service organizations that are under contract to
represent children that encounter the foster care system. Petitioners characterize the host family
home program as an “extrajudicial voluntary placement system™ for children created without any
statutory authority. Additionally, petitioners contend, unlike children placed into foster care, that
under the host family home program, a child displaced from home and placed with a host family
would not have access to an attorney and would otherwise be deprived of an advocate to
represent their interests. Petitioners further contend, OCFS exceeded its regulatory authority and
engaged in impermissible rulemaking and have acted in an arbitrary and capricious manner. The
verified petition seeks to have this Court annul, vacate, and set aside the regulations and program
promulgated by OCFS.

In its motion to dismiss, OCFS asserts that petitioners lack standing to challenge the host
family home program, arguing there is no direct standing as petitioners speculate as to any harm

they will suffer. Also, respondent OCFS argues, there is no third-party standing as petitioners’
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potential clients are, at this point in time, hypothetical and speculative. This Court agrees, and for
the reasons stated below the verified petition must be dismissed.

Standing is a threshold determination, resting in part on policy considerations, that a
person should be allowed access to the courts 10 adjudicate the merits of a particular dispute that
satisfies the other justiciability criteria (see Ass 'n for a Better Long Is., Inc. v New York State
Dep't of Env't. Conservation, 23 NY3d 1, 6 [2014]. “A petitioner challenging governmental
action must show injury in fact, meaning that [the petitioner] will actually be harmed by the
challenged governmental action, and, further, that the injury falls within the zone of interests Or
concerns sought to be promoted or protected by the statutory provision under which the
governmental entity has acted. For an organization to have standing, it must establish that at least
one of its members would have standing to sue, that it is representative of the organizational
purposes it asserts and that the case would not require the participation of individual members”
(Matter of Civil Serv. Empls. Assn., Inc., Local 1000, AFSCME, AFL-CIO v City of Schenectady,
178 AD3d 1329, 1331 [3d Dept 2019] [internal quotation marks, citations, and brackets
omitted]).

This Court has reviewed the affidavits proffered by petitioners, in support of their
verified petition. Petitioners assert they have suffered actual injury by the host family home
program, which impairs their “contractual obligation to represent children” in foster care
proceedings. Petitioners further assert their “contracts would be devalued because their putative
clients would be diverted and denied legislatively-mandated representation.”

This Court finds petitioners have failed to provide proof they have suffered actual injury.
The host family home program allows parents to temporarily place their child(ren) with a host

family approved by OCFS. This, however, does not end the traditional foster care system which
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will continue to exist. Petitioners have provided no proof that there is an actual reduction in the
number of clients they represent causally connected to the host family home program, nor has
any evidence been presented that petitioners” contracts have been “devalued.” Per petitioners’
own affidavits, the current contracts they have been awarded will be in effect until 2026, and no
proof has been submitted their contractual awards have been reduced (Matter of Developmental
Disabilities Inst., Inc. v New York State Off. for People with Dev. Disabilities, 200 AD3d 1273,
1275 [3d Dept 2021]). In addition, petitioners lack standing to challenge the host family home
program on behalf of speculative potential clients (see Matter of Mental Hygiene Legal Serv. v
Daniels, 33 NY 3d 44, 50-53 [2019] [legal services provider lacked standing to bring a
proceeding in its own name 10 vindicate the rights of its clients]; Matter of Long Is. Pure Water,
Ltd. v New York State Dept. of Health, 2002 NY Slip Op 05902 [3d Dept 2022]).

Accordingly, it is

ORDERED, that respondents’ motion to dismiss is hereby granted, and

ORDERED, that the verified petition is hereby dismissed.

The Court has uploaded the original Decision and Order/Judgment to the case record in
this matter as maintained on the NYSCEF website whereupon it is to be filed and entered by the
Office of the Rensselaer County Clerk.

Counsel for the respondent is not relieved from the applicable provisions of CPLR 2220
or the Uniform Rules of Supreme and County Courts § 202.5b (h) (2), insofar as it relates to
service and notice of entry of the filed document upon all other parties to this special proceeding,
whether accomplished by mailing or electronic means, whichever may be appropriate dependent
upon the filing status of the party.

Uniform Rules of Supreme and County Courts § 202.5b (b) (2) (i) directs that service
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upon nonparticipating parties must be made in hard copy.

SO ORDERED!
ENTER

Dated: November __, 2022
Troy, New York

RICHARD J. MCNALLY, JR.
Supreme Court Justice

Papers Considered:

NYSCEF Docketed numbers 1-25.
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upon nonparticipating parties must be made in hard copy.

SO ORDERED!
ENTER

Dated: November /7, 2022
Troy, New York _

RICHARD J. MCNALLY, JR.
Supreme Court Justice

Papers Considered:

NYSCEF Docketed numbers 1-25.
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