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PRELIMINARY STATEMENT 

  New York State has long had a statutory framework with comprehensive procedural 

safeguards for children and families when parents or guardians feel unable to care for their own 

children. This case is not, as Respondents would have the Court believe, an effort to undermine 

parents’ rights to exercise their voluntary options for caring for vulnerable children in crisis 

situations. It is, instead, an effort to declare OCFS’s Host Homes program an unlawful attempt to 

strip parents and children of the statutory protections that exist for them in such crises, including 

the appointment of counsel. It is an effort to ensure that Respondents are not allowed to skirt the 

statutory mandates designed to prevent the placement of children with strangers unless 

absolutely necessary, to provide assistance to parents who feel compelled to place their children 

with strangers, and to provide the judicial oversight necessary to protect children from 

mistreatment when placed in the homes of strangers. 

Respondents now seek to dismiss the Petition on the grounds that Petitioners lack standing. 

Respondents are wrong for at least two reasons. 

First, Petitioners have alleged injury in their own right: their contractual rights and 

obligations to represent a defined group of children will be eliminated given that the Host Homes 

Regulations do not provide for the appointment of counsel, in contrast to voluntary placements 

under the existing statutory scheme.   

Second, where, as here, Petitioners represent individuals who are unable to seek a judicial 

remedy on their own behalf, New York courts have recognized that third-party standing is 

appropriate. The children affected by the Host Homes program do not have counsel to advocate 

on their behalf, challenge the Host Homes Regulations, or seek a judicial remedy for violation of 

their rights.   
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New York law is clear that standing rules should not be applied in such a restrictive manner 

where the result would be to shield a state agency regulation from judicial review—but that is 

exactly the result that Respondents are seeking here. Accordingly, their motion to dismiss should 

be denied. 

STATEMENT OF FACTS 

A. The Statutory Framework for Voluntary Placement in New York. 

Social Services Law § 384-a(1) provides that “[t]he care and custody of a child may be 

transferred by a parent or guardian, and the care of a child may be transferred by any person to 

whom a parent has entrusted the care of the child, to an authorized agency by a written instrument 

in accordance with the provisions of this section.” In 1999, the New York State Legislature, 

recognizing the importance of legal representation for these children, mandated the appointment 

of independent counsel for every child who is voluntarily placed out of the home under the Social 

Services Law. Indeed, such transfers of care and custody by a parent—called a “voluntary 

placement”—come with multiple specific safeguards designed to ensure that the child is placed 

with strangers only when absolutely necessary and that the child is returned home or placed in 

another permanent living arrangement as quickly as possible. 

First, prior to accepting a voluntary placement, the social services official must provide 

preventive services to the family whenever it is reasonable to believe that those services will enable 

the child to remain at home. N.Y. SOC. SERV. LAW (“SSL”) §§ 398(1)(a), 409-a(1)(a)(i). 

Second, when placement is necessary, the statutes prioritize placement with kin. The 

agency must attempt to locate any other parent, relatives, or family friends and inform them of the 

opportunity to have the child reside with them, rather than strangers. Id. § 384-a(1-a). Additionally, 

siblings must be placed together unless it would not be in their best interests. Id. § 384-a(1-a)(b). 

Children in foster care who are not placed together or afforded regular communication with their 
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siblings may move for an order regarding placement or communication. Id. §§ 358-a(11)(b), (c); 

N.Y. FAM. CT. ACT (“FCA”) § 1089(d)(2)(viii)(I). 

Third, the parent is entitled to receive supportive services (including preventive services) 

to facilitate reunification, and to a fair hearing if the authorized agency fails to provide them. SSL 

§§ 384-a(2) & 358-a(1). 

Fourth, a court must approve any voluntary placement expected to last more than 30 days.  

Id. § 358-a(1). To approve such a placement, a court must determine that:  

(1) “the placement of the child is in the best interest of the child, that it would be contrary 

to the welfare of the child to continue in his or her own home,” and that “the best 

interests and welfare of the child would be promoted by removal of the child from such 

home” (id. § 358-a(1), (3)); 

(2) “where appropriate, reasonable efforts were made prior to the placement of the child 

into foster care to prevent or eliminate the need for removal of the child from his or her 

home and that prior to the initiation of the court proceeding required to be held by this 

subdivision, reasonable efforts were made to make it possible for the child to return 

safely home” (id. § 358-a(1)); 

(3) the parent who executed the written instrument under SSL § 384-a “knowingly and 

voluntarily and because he or she would be unable to make adequate provision for the 

care, maintenance and supervision of such child in his or her home” (id. § 358-a(3)); 

and 

(4) all requirements of SSL § 384-a have been satisfied (id. § 358-a(1), (3)). 

Fifth, court oversight does not end upon approval of the voluntary placement but rather 

continues so long as the child remains placed out of the home. At least eight months after the 
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child’s initial placement and every six months thereafter, the Family Court must conduct a 

Permanency Hearing to monitor the child’s welfare and to determine what “permanency plan” 

would be most appropriate for the child (i.e., returning to parents, living with kin, adoption, etc.).  

FCA § 1089(d)(2)(iii), (iv).  The purpose of the Permanency Hearing is “to provide children placed 

out of their homes timely and effective judicial review that promotes permanency, safety and well-

being in their lives.” Id. § 1086. 

Sixth, throughout the initial proceedings and subsequent Permanency Hearings, both the 

parent and the child are entitled to their own counsel. Id. §§ 249(a), 262(a), 1090(a), (b); SSL § 

358-a(6). Furthermore, during Permanency Hearings, both the parent and child are entitled to raise 

concerns regarding whether reasonable efforts were made by the placing agency to facilitate a 

child’s goal of reunification. SSL § 358-a(2-a)(c); FCA § 1089. 

Seventh, the agency has an ongoing obligation to assist the family so that reunification can 

occur as soon as possible. To that end, the order approving a voluntary placement and the order at 

the conclusion of each permanency hearing may include conditions requiring the implementation 

of a specific plan of action by the social services official to exercise diligent efforts toward the 

child’s discharge from care. SSL § 358-a(3)(e); FCA § 1089(d)(2)(iii). 

Eighth, New York statutes place strict limitations on when a child who has been placed 

with an authorized agency can be sent to a home outside of New York State. SSL § 374-a. Even 

then, New York courts retain jurisdiction over the child, and the placement must comply with the 

Interstate Compact on the Placement of Children (“ICPC”). Id.  

B. The Host Homes Regulations. 

Through the Host Homes Regulations, OCFS seeks to create a new voluntary placement 

system without the protections required by law. The program creates a scheme whereby children 

can be voluntarily placed in the homes of strangers under the auspices of a Host Homes agency in 
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accordance with regulations promulgated by OCFS. Like the regulations governing voluntary 

foster care placements, the Host Homes Regulations detail the duties and responsibilities of the 

host family; the qualifications for approval of a host family; the requirements to be met in a home 

study before placement of a child;1 the agency’s obligation to supervise the home; the procedures 

and consequences for revocation of approval of a host family home; the physical conditions of 

homes;2 the forms of discipline that may be used;3 the way children must be treated;4 the 

requirement that the agency provide notification of any incidents that may affect the child’s 

adjustment, health, safety, or well-being;5 the requirement of monthly contacts by the agencies 

overseeing the homes;6 and the records that must be kept by the agency overseeing the homes.7 

But missing from the Host Homes Regulations are the protections for parents and children 

required for voluntary placements under the Social Services Law and the Family Court Act.8  

Among other things, the Host Homes Regulations do not require the following: 

 Children to be appointed independent legal counsel. 

 Court approval for placements longer than 30 days, let alone approval based on judicial 

findings that a Host Homes stay would be in the best interest of the child or that the 

parent knowingly and voluntarily placed the child with a Host Home. 

                                                 
1 Compare 18 N.Y.C.R.R. § 444.15 with 18 N.Y.C.R.R. § 443.2(c). 
2 Compare 18 N.Y.C.R.R. § 444.16 with 18 N.Y.C.R.R. § 443.3(a). 
3 Compare 18 N.Y.C.R.R. § 444.8 with 18 N.Y.C.R.R. § 441.9. 
4 Compare 18 N.Y.C.R.R. § 444.13 with 18 N.Y.C.R.R. § 443.3. 
5 Compare 18 N.Y.C.R.R. § 444.13(a)(10) with 18 N.Y.C.R.R. § 443.3(b)(10). 
6 Compare 18 N.Y.C.R.R. § 444.17(b)(2) with 18 N.Y.C.R.R. § 441.21(c)(2). 
7 Compare 18 N.Y.C.R.R. § 444.15(d) with 18 N.Y.C.R.R. § 443.2(f). 
 
8 Respondents’ characterization of the Petition as an attempt to undermine, rather than protect, 
parental rights should be rejected in light of the overwhelming opposition to the Regulations 
from organizations representing the interests of parents. See, e.g., Affirmation of William C. 
Silverman, dated April 5, 2022 (“Silverman Aff.”) Ex. 2, at 24–27, 31-42, 68–69, 79–80; Ex. 3, 
at 62–64, 78-81, 127–29.   
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 Judicial oversight of any kind, or after any period of time. 

 First priority placement with kin rather than strangers. 

 The agency to provide supportive or preventive services to families and otherwise make 

efforts to reunify families.  

 Any restrictions on placing children out of state, even despite the ICPC. 

Critically, the Host Homes Regulations attempt to avoid those protections through a novel 

and improper use of Title 15-A of the General Obligations Law.  While the statutes governing New 

York’s foster care system require an authorized agency to enter into a written instrument with the 

parent that includes many specific protections and required judicial oversight, SSL § 384-a, the 

Host Homes Regulations do not. The Host Homes program seeks to skirt these requirements by 

making an agency merely a middleman or broker; parents seeking to place their children in a “host 

home” execute a Designation of Person in Parental Relation, placing the child directly with the 

host family “in accordance with” General Obligations Law § 5-1551. 18 N.Y.C.R.R. § 444.5(b). 

As a result, the agency itself is not a party to any written instrument with the parent.  

C. Petitioners Provide Statutorily Mandated Representation for Children in 
Voluntary Placement Proceedings. 

1. Lawyers For Children. 

Petitioner Lawyers For Children (“LFC”) was founded nearly 40 years ago for the 

purpose of providing legal representation to indigent children in civil proceedings. The New 

York State Office of Court Administration (“OCA”) initially contracted with LFC as a pilot 

project in the 1983–84 fiscal year to determine whether exercising the court’s discretion to assign 

counsel to children who were voluntarily placed in foster care helped children return home 

quickly or, when return home was not possible, helped to speed the time in which they were 
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placed in another permanent living arrangement. Pet. ¶ 8; Affirmation of Karen Freedman, dated 

April 4, 2022 (“K. Freedman Aff.”) ¶ 4.  

In 1999, appointment of counsel to all children who were voluntarily placed in foster care 

became mandatory. FCA § 249(a). Since then, pursuant to a contract between LFC and OCA, LFC 

has been assigned to represent the children in all voluntary foster care cases filed in New York 

City, unless the representation is prohibited due to a conflict of interest or the child has previously 

been represented by another attorney who agreed to continue the representation. In the last fiscal 

year alone, LFC attorneys appeared in well over 1,000 legal proceedings regarding voluntarily 

placed children. In the last ten years, LFC has represented over 10,000 children who were the 

subject of voluntary foster care proceedings. Pet. ¶ 8; K. Freedman Aff. ¶¶ 6-8. 

LFC is assigned to represent the child as soon as a petition for approval of the voluntary 

placement is filed. That representation continues until the child is discharged from foster care.  

LFC also represents children in abuse and neglect proceedings; permanency hearings; proceedings 

for termination of parental rights; adoption, custody, guardianship, and visitation matters; and 

juvenile delinquency cases.  Every child represented by LFC is assigned both an attorney and an 

LFC social worker to protect their rights, advance their safety, and give voice to their needs and 

wishes.  Pet. ¶ 8; K. Freedman Aff. ¶¶ 9–13. 

2. The Legal Aid Society. 

Petitioner The Legal Aid Society (“Legal Aid”) is the United States’ oldest and largest 

private not-for-profit organization, providing free legal services to low-income individuals and 

families for over 140 years.  Its more than 1,100 attorneys represent clients throughout New York 

City in over 300,000 matters annually. Legal Aid is comprised of three practice areas: the Criminal 

Defense Practice, Civil Practice, and Juvenile Rights Practice. The Juvenile Rights Practice 

provides comprehensive representation as attorneys for children who appear before the New York 
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City Family Courts in abuse, neglect, juvenile delinquency, voluntary placements, and other 

proceedings affecting children’s rights and welfare. Pet. ¶ 9; Affirmation of Lisa Freeman, dated 

March 31, 2022 (“L. Freeman Aff.”) ¶¶ 2–3. 

Pursuant to a contract between Legal Aid and OCA, Legal Aid is assigned through New 

York City’s Family Courts to represent the majority of children and youth placed into foster care 

or released to family members under supervision of the New York City Administration for 

Children’s Services (“ACS”). The value of the contract between Legal Aid and OCA is based upon 

estimates of the actual case load that its lawyers in Family Court will be assigned. In recent years, 

Juvenile Rights staff, which includes teams of lawyers, social workers, paralegals, and 

investigators, have been assigned to represent approximately 600 children each year as a result of 

Voluntary Placement Agreements executed in accordance with Social Services Law § 358-a.   

Juvenile Rights staff appear at all stages of court proceedings, including permanency hearings, 

which ensures monitoring of the child’s well-being, safety, and permanency, as well as the child’s 

wishes and interests, for the full length of time the child is out of the home. Pet. ¶ 9; L. Freeman 

Aff. ¶¶ 4–7. 

3. Legal Aid Bureau of Buffalo, Inc. 

Founded in 1912, Petitioner Legal Aid Bureau of Buffalo, Inc. (“Legal Aid of Buffalo”) is 

comprised of four legal services units: Attorneys for Children; Criminal Defense; Appeals and 

Post-Conviction; and Civil Legal Services.  Legal Aid of Buffalo represents the vast majority of 

children in child welfare, juvenile justice, and related matters in Erie County Family Court. Indeed, 

for nearly 60 years, Legal Aid of Buffalo has represented tens of thousands of vulnerable children 

in the urban center of Buffalo as well as those scattered throughout suburban and rural 

communities within Erie County. Pet. ¶ 10; Affirmation of Judith M. Gerber, dated April 5, 2022 

(“Gerber Aff.”) ¶¶ 3, 6.  

FILED: RENSSELAER COUNTY CLERK 06/06/2022 05:10 PM INDEX NO. EF2022-271346

NYSCEF DOC. NO. 24 RECEIVED NYSCEF: 06/06/2022

13 of 23



 

9 
 
 

Pursuant to a contract with OCA effective through 2026, Legal Aid of Buffalo receives 

funding to represent children in child welfare matters, and is the sole “institutional” legal services 

provider to receive such funding in Erie County. Legal Aid of Buffalo is routinely appointed to 

represent children in voluntary placement proceedings in Family Court and appears at all stages of 

those proceedings, including permanency hearings. In addition to legal representation, social work 

and education advocacy staff members respond to the needs of children and families in crisis and 

help them access services. Pet. ¶ 10; Gerber Aff. ¶¶ 6–10. 

D. This Article 78 Proceeding. 

This Article 78 petition seeks an order annulling the Host Homes regulations in their 

entirety as an abuse of discretion, as unlawful, and as arbitrary and capricious, pursuant to CPLR 

§ 7803. OCFS has acted without legislative authority or guidance; the agency wrote on a “clean 

slate” and substituted its own policy judgments for that of the legislature; and the regulations are 

out of harmony and indeed in conflict with an existing statutory scheme.   

ARGUMENT 

I. The Petitioners Have Standing in Their Own Right. 

To demonstrate standing, a party must establish as a threshold matter “that it has suffered 

an ‘injury in fact’ and that the injury it asserts ‘fall[s] within the zone of interests or concerns 

sought to be promoted or protected by the statutory provision under which the government agency 

has acted.’” Mental Hygiene Legal Serv. v. Daniels, 33 N.Y.3d 44, 50 (2019) (citation omitted). 

In order for the party to have an “actual legal stake in the matter being adjudicated,” the alleged 

injury cannot be “‘tenuous,’ ‘ephemeral,’ or ‘conjectural’” but must be “sufficiently concrete and 

particularized to warrant judicial intervention.” Id. (citation omitted). At the same time, there is no 

“requirement that the harm necessary to confer standing be actual and in the present.” Police 

Benevolent Ass’n of N.Y. State Troopers, Inc. v. Div. of N.Y. State Police, 29 A.D.3d 68, 70 (3d 
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Dep’t 2006). Rather, the harm can be “potential and in the future as long as it is reasonably certain 

that the harm will occur if the challenged action is permitted to continue.” Id.  

A. Petitioners Have Established an Injury-in-Fact. 

Here, Petitioners have suffered an injury-in-fact as a result of the Host Homes Regulations 

which undermine Petitioners’ organizational purpose and, specifically, their contractual obligation 

to represent children in voluntary placement proceedings. Indeed, a critically important part of 

Petitioners’ work is to represent children in foster care proceedings, including voluntary 

placements. Petitioners play the vital role of ensuring that these children’s voices are heard, and 

specifically train their attorneys and staff to represent children for this purpose.  See, e.g., K. 

Freedman Aff. ¶¶ 4–10; L. Freeman Aff. ¶ 5; Gerber Aff. ¶¶ 6–7. Moreover, Petitioners are 

appointed as counsel to fulfill statutorily mandated representation in these cases pursuant to 

contracts with OCA. See K. Freedman Aff. ¶¶ 5, 24–27; L. Freeman Aff. ¶¶ 4–8; Gerber Aff. ¶¶ 

8, 12–14.   

Under the Host Homes Regulations, however, Petitioners’ contracts would be devalued 

because their putative clients would be diverted and denied legislatively-mandated representation. 

See L. Freeman Aff. ¶¶ 16–28; Gerber Aff. ¶¶ 8, 14–15. As explained above, the Host Homes 

program is the functional equivalent of a voluntary placement into foster care but is extrajudicial, 

without any of the safeguards under existing law governing voluntary placements, including the 

appointment of counsel. Accordingly, Petitioners will have no ability to represent or even identify 

those children diverted by OCFS into its shadow foster care system. In sum, the Host Homes 

Regulations will reduce the number of voluntary placement cases where Petitioners would be 

appointed as counsel for the child. 

Indeed, Respondents concede that the whole point of the Host Homes Regulations is to 

divert families away from voluntary placements under the current statutory scheme where children 
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are appointed counsel. In March 2020, one of the proponents of the Regulations from an out-of-

state organization emailed OCFS with the following inquiry: “The child lawyers are still saying 

that parents should use voluntaries and I’m wondering if parents actually use them for respite.”  

The OCFS official responded, “Yes parents do use them, but why should they have to.” Silverman 

Aff. Ex. 1, at 613. Thus, by Respondents’ own admission, the Regulations at issue are specifically 

intended to bypass existing law governing voluntary placements, including the right to 

appointment of counsel.  Accordingly, there is nothing speculative about the injury to Petitioners—

who will no longer be able to fulfill that right to counsel—should these Regulations go forward. 

Respondents argue that this injury amounts to “rank speculation” because “it is possible 

that those who use” the Host Homes program may “consult with Petitioners.” Resp’ts’ Br. at 2–3. 

That is both misleading and absurd. It may be that parents—who also are not entitled to the 

appointment of counsel under the Host Homes program—will be able on their own to hire a lawyer 

or find one available for free. But there is no reasonable possibility that the children subject to 

Host Homes placements would somehow be able to consult with Petitioners or secure their own 

counsel (as they are currently entitled under the law governing voluntary placements), and, 

obviously, they are in no position to advocate for themselves.   

Respondents also argue that “how much” public funding Petitioners will lose is speculative, 

but the precise quantity of funding Respondents will lose is beside the point. While an asserted 

injury may not be speculative, it is well established that “it need not be stated with specific 

quantification.” N.Y. Propane Gas Ass’n v. N.Y. State Dep’t of State, 17 A.D.3d 915, 916 (3d Dep’t 

2005).  As the Third Department explained: “in cases such as this, where parties seeking to 

challenge administrative rulemaking are subject to the relatively short statute of limitations set 

forth in C.P.L.R. § 217, the precise particulars of the asserted injury may not be ascertainable.” Id. 
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In addition, where, as here, Respondents have asserted their objection to standing through a motion 

to dismiss, “all of the allegations in the petition are deemed to be true, and the facts set forth in the 

petition must be viewed in a light most favorable to the petitioner.”  Id. The alleged injury here to 

Petitioners’ organizational missions and their contractual obligation to represent children—where 

the appointment of counsel is statutorily mandated—is sufficient to confer standing.  See, e.g., 

Mahoney v. Pataki, 98 N.Y.2d 45, 51–52 (2002) (attorneys have standing to challenge agency 

interpretation of fee statute eliminating compensation for non-lawyer defense team members);  

Agencies for Children’s Therapy Servs., Inc. v. N.Y. State Dep’t of Health, No. 15763/12, 2013 

N.Y. Misc. LEXIS 1222, at *6 (Sup. Ct. Nassau Cnty. Feb. 13, 2013) (complaint satisfies injury 

requirement where it alleges “lost opportunities” and “the inability to service children”); NYCLA 

v. Bloomberg, 30 Misc. 3d 161, 166 (Sup. Ct. N.Y. Cnty. 2010) (injury-in-fact adequately alleged 

in challenge to rule regarding appointment of counsel where plaintiff argued rule “may 

substantially affect” its ability “to be appointed as conflict counsel and to represent indigent 

criminal defendants”). 

The cases Respondents cite are easily distinguishable. In Roulan v. County of Onondaga, 

21 N.Y.3d 902, 905 (2013), the plaintiff challenged how lawyers were appointed in criminal 

proceedings, but he could not cite an example of a “case in which he was assigned” but had to 

withdraw or a case where he “unsuccessfully sought to be assigned.” Similarly, in Brennan Center 

For Justice v. N.Y. State Board of Elections, 159 A.D.3d 1299, 1301 (3d Dep’t 2018), the claims 

of injury “rely upon events that might not have occurred” and accordingly were too speculative. 

On the contrary, here Petitioners have alleged with particularity that their contractual rights and 

obligations to represent a defined group of children will be significantly diminished given that the 

Host Homes Regulations do not provide for the appointment of counsel to children who are placed 
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in the homes of strangers in contrast to children who are placed in the homes of strangers under 

the existing statutory scheme.   

Respondents also point to Kowalski v. Tesmer, 543 U.S. 125 (2004), as undermining 

Petitioners’ claimed injury here (Resp’ts’ Br. 6–7). Respondents are correct that Justice Ginsburg 

in her dissent highlighted the alleged injury in that case: economic loss resulting from a reduced 

number of appointments as counsel. Respondents are wrong, however, in arguing that this kind of 

injury was somehow “rejected” in that case. Indeed, the majority opinion did not address that issue, 

explicitly stating with respect to the alleged injury: “we assume, without deciding, that these 

allegations are sufficient.” Id. at 129 n.2. 

B. Petitioners Fall Within The Zone of Interest. 

In order to have standing, an injured party’s interests must be more than “‘marginally’ 

related’ to the purposes of the statute in question.” Mahoney, 98 N.Y.2d at 52 (citation omitted). 

As the Court explained, “while the universe of potential plaintiffs must be circumscribed in order 

to avoid misuse of legal challenges to administrative actions, we must preserve access to the courts 

for those who have been wrongly injured by administrative action . . . directly flowing from 

statutory authority.”  Id.; see also Dairylea Coop., Inc. v. Walkley, 38 N.Y.2d 6, 9 (1975) 

(petitioner must show “that the interest asserted is arguably within the zone of interest to be 

protected”).  In Mahoney, the Court held that defense attorneys were within the zone of interest 

created by the law governing representation of capital defendants. 98 N.Y.2d at 52. Likewise, 

Petitioners here are within the zone of interest created by the Social Services Law and Family 

Court Act, which govern voluntary placements, including the appointment of counsel. These are 

the same statutes from which OCFS is claiming authority to promulgate the Host Homes 

Regulations and which undermine that right to counsel. See, e.g., Dental Soc’y of State of N.Y. v. 
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Carey, 61 N.Y.2d 330, 334-35 (1984) (association of dentists within the zone of interest of the 

Social Services laws in dispute over reimbursements). 

II. The Petitioners Have Standing in Their Representative Capacity. 

The New York Court of Appeals has recognized standing where “the failure to accord such 

standing would be in effect to erect an impenetrable barrier to any judicial scrutiny of legislative 

action.” Boryszewski v. Brydges, 37 N.Y.2d 361, 364 (1975). The Court of Appeals has extended 

this doctrine to administrative action, explaining “that standing rules ‘should not be heavy-

handed’. . . . Rather, we have been reluctant to apply these principles in an overly restrictive 

manner where the result would be to completely shield a particular action from judicial review.”  

Ass’n for Better Long Island, Inc. v. N.Y. State Dep’t.of Env’t Conservation, 23 N.Y.3d 1, 6 (2014) 

(quoting Sun-Brite Car Wash, Inc. v. Bd. of Zoning & Appeals, 69 N.Y.2d 406, 413 (1987); see 

also Saratoga Cnty. Chamber of Com. v. Pataki, 100 N.Y.2d 801, 814 (2003) (“Were we to agree 

with the State and deny standing . . . in this action, an important constitutional issue would be 

effectively insulated from judicial review, something we cautioned against . . . .”); Town of 

Waterford v. N.Y. State Dep’t of Env’t Conservation, 187 A.D.3d 1437, 1440 (3d Dep’t 2020); 

(“Standing rules are not to be applied in a manner so restrictive that agency actions are insulated 

from judicial review.”); Stevens v. N.Y. State Div. of Crim. Just. Servs., No. 151522/18, 2022 N.Y. 

App. Div. LEXIS 2987, at *17 (1st Dep't May 5, 2022) (“The standing requirement, which is 

designed to ensure that the bearer of a lawsuit is one with a genuine stake in the litigation, should 

not serve as a technical barrier to review of administrative action.”). 

Accordingly, New York courts have recognized that organizations have standing, as is the 

case here, when they “represent individuals who are unable to seek a judicial remedy on their own 

behalf.” Mixon v. Grinker, 157 A.D.2d 423, 427 (1st Dep’t 1990). In Grant v. Cuomo, 130 A.D.2d 

154 (1st Dep’t 1987), aff’d, 73 N.Y.2d 820 (1988), the Court held that organizations devoted to 
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the care and protection of children had standing to challenge government agencies for violating 

their obligation to provide protective and preventive services even though the organizations had 

articulated their own injury in only general terms.  The Court explained:  

We cannot ignore the obvious fact that if organizations of this kind 
are denied standing, the practical effect would be to exempt from 
judicial review the failure of the defendants . . . to comply with their 
statutory obligations. Manifestly, the abused children are not 
themselves able to seek a judicial remedy, nor is it likely that parents 
or caretakers, the objects of the claims of abuse or maltreatment, 
would undertake to secure a remedy. Given the obvious reality that 
the protection of abused or maltreated children is a central concern 
of our society, and given the historic relationship of organizations 
concerned with the care and protection of children to the goals 
sought to be achieved by the relevant statute, we are persuaded that 
Special Term was justified in denying the motion to dismiss as to 
the organizational plaintiffs. 

 
Id. at 159; see also Grinker, 157 A.D.2d at 427–28 (Coalition for the Homeless had standing in a 

representative capacity to sue New York City over homeless policy); N.Y. Cnty. Lawyers Ass’n v. 

State, 294 A.D.2d 69, 76 (1st Dep’t 2002) (lawyers association had standing to challenge system 

for compensating appointed counsel where “it is readily apparent” indigent children and adults 

“are not in a position to protect their own rights”). 

As in Cuomo, denying Petitioners standing here would have the effect of creating an 

impenetrable barrier to any judicial review of the Host Homes Regulations and the Respondents’ 

failure to comply with their statutory obligations. Because the parties whose rights are at stake are 

children, and the Regulations do not allow for the appointment of counsel on their behalf now or 

at any point during the out of home placement, they are effectively denied any legal recourse to 

challenge the Regulations themselves, and are therefore not able to seek a judicial remedy of any 

kind. Indeed, it is impossible now to identify which children will be subject to Host Homes 

arrangements, none of whom will be able to benefit from the appointment of counsel or any of the 
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other safeguards mandated by law. Given the strong societal interest in protecting children, the 

relationship of Petitioners to the goals sought by the Social Services Law, and the serious issues 

raised in this Article 78 proceeding, Petitioners should not be foreclosed from challenging OCFS’s 

authority to promulgate the Host Homes Regulations. 

Respondents’ reliance on Daniels, 33 N.Y.3d 44, and MFY Legal Services, Inc. v. Dudley, 

67 N.Y.2d 706 (1986) is misplaced. In Daniels, unlike here, the petitioner Mental Hygiene Legal 

Service did not demonstrate any harm to itself but instead “couche[d] its interest in this dispute 

exclusively in terms of the needs and rights of its clients.” 33 N.Y.3d at 52. Moreover, the Court 

specifically found that the “statutory scheme already provides a vehicle for adjudication of the 

rights of injured clients.” Id. at 55. Accordingly, the Court in Daniels specifically found that—in 

contrast to this case—a judicial remedy was otherwise available to the individual clients, and thus 

provided no rationale for allowing the legal services organization to assert their clients’ rights in 

that action. 

Likewise, in Dudley, the Court found that the alleged harm—that entry of default 

judgments without inquests results in greater demand for legal services—was too speculative. 67 

N.Y.2d at 708. There was no allegation in that case, as there is here, that the legal services agency 

would lose statutorily mandated appointments of counsel for which it had contracted. 

Significantly, the Court also found no “impenetrable barrier” to relief because the same issues 

could be presented on motions to vacate the default judgments.9  Id. Here, the children at issue 

have no legal recourse. 

                                                 
9 Respondents also rely on Legal Aid Society of Sullivan County, Inc. v. Scheinman, 53 N.Y.2d 
12, 15 (1981). In that case, standing was not raised by the respondents, so the Court never 
addressed the issue but instead reached the merits.  There was no indication in that case that the 
legal services organization suffered its own injury and no discussion of any impenetrable barrier 
to seeking relief in another forum. In Kowalski, 543 U.S. 125, also cited by Respondents, the 
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CONCLUSION

For the reasons stated above, Respondents' motion to dismiss for lack of standing should
be denied.

Dated: June 6, 2022

By:

PROSKAUER ROSE LLP

William C. Silverman
William D. Dalsen
Michael Guggenheim
Dixie M. Morrison (pro hac vice forthcoming)
Eleven Times Square
New York, NY 10036
Telephone: (212) 969-3000
Facsimile: (212) 969-2900
wsilverman@proskauer.com
wdalsen@proskauer. corn
mguggenheim@proskauer.com
dmorrison@proskauer.com

United States Supreme Court applied a different standard in addressing third-party standing. In
any event, in that case, unlike here, the Court specifically found that there was no "hindrance" to
the indigent defendants at issue advancing their own rights. Id. at 126.
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