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Petitioners Lawyers For Children, The Legal Aid Society, and the Legal Aid Bureau of
Buffalo, Inc. (collectively, “Petitioners”), respectfully submit this memorandum of law in support
of their application for a preliminary injunction to maintain the status quo by barring Respondents
New York State Office of Children and Family Services (“OCFS”) and Sheila J. Poole, in her
official capacity as Commissioner of OCFS (collectively, “Respondents™), from taking any actions
to implement the Host Homes program (the “Host Homes”) as detailed in Petitioners’ Verified
Petition (the “Petition”). Additionally, pending that preliminary injunction, Petitioners seek
temporary injunctive relief in the form of (1) an order barring Respondents from implementing
Host Homes, including through processing and approving any applications to become a Host
Homes provider; and (2) an order restraining and prohibiting Respondents from placing any
children via Host Homes.

PRELIMINARY STATEMENT

On October 27, 2022, Petitioners learned Respondents will move forward with
implementing Host Homes immediately—despite the pendency of this case challenging its
legality—beginning with processing an application from Safe Families for Children (“SFC”) to
become a Host Homes provider. Respondents’ decision to implement Host Homes now creates an
imminent risk of irreparable harm, as Respondents’ move to implement Host Homes means
children in New York imminently will be placed beyond New York’s jurisdiction—without the
assistance of counsel and myriad other protections inherent to New York’s foster care system—
through an unauthorized program effected through unlawful means. Petitioners therefore seek a
preliminary injunction (and pending a hearing, a temporary restraining order) to maintain the status
quo—namely, by enjoining Respondents from taking any action to implement Host Homes,
including but not limited to processing the SFC application. New York’s existing foster care

system remains in place to assist children in need of placement and their caregivers.
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Petitioners meet the requirements to obtain this injunctive relief.

First, Petitioners are likely to succeed on the merits. Host Homes fundamentally fails
because it turns on an unauthorized use of General Obligations Law § 5-1551 for parents to
“designate” a host family as a caregiver—a use not supported by the statute’s plain text—to
circumvent Social Services Law § 384-a. That alone establishes probable success on the merits.
Additionally, the entire Host Homes program exceeds Respondents’ mandate, and Respondents’
actions to implement it were, at best, arbitrary, capricious, and an abuse of discretion. And
Respondents’ motion to dismiss is of no consequence here: the Court should maintain the status
quo pending a determination on the merits lest Petitioners and children in New York suffer
irreparably.

Second, there is an imminent and substantial danger of irreparable injury without injunctive
relief because Respondents intend to place New York children beyond the protections of New
York’s foster care system and beyond the jurisdiction of New York courts. These statutory
protections are essential because of the well-documented harm children face when separated from
their families. The harm to children arising from these placements at best means children placed
via Host Homes will face instability and be compelled to change caregivers should Petitioners
prevail—and at worst means New York courts will be unable to “unring the bell” for children
placed beyond their jurisdiction.

Third, the balance of equities tips entirely in favor of Petitioners. The longstanding foster
care system in New York with all of its accompanying protections for children remains intact, and
no inequity would result from preserving the status quo. But permitting Respondents to implement
the Host Homes Regulations now risks children being placed through an unlawful program,

without the statutory safeguards required by the existing foster care system (including assistance
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of counsel). We respectfully request that the Court intervene now to preserve the status quo during
the pendency of this case.

STATEMENT OF FACTS

The following facts are set forth in the accompanying documents: (1) Petitioners’ Verified
Petition (NYSCEF Doc. No. 1); (2) the Affirmations of Judith M. Gerber, Karen Freedman, Lisa
Freeman, and William C. Silverman (with exhibits), each accompanying Petitioners’
Memorandum of Law in Support of their Verified Petition and submitted to this Court on April 5,
2022; and (3) the Affirmations of Kimberly Schertz dated November 2, 2022 and William C.
Silverman, dated November 3, 2022, submitted herewith.

A. The Statutory Framework for Voluntary Placement in New York

SSL § 384-a(1) provides that “[t]he care and custody of a child may be transferred by a
parent or guardian, and the care of a child may be transferred by any person to whom a parent has
entrusted the care of the child, to an authorized agency by a written instrument in accordance with
the provisions of this section.” Among other things, such “voluntary placements” come with
specific safeguards designed to avoid placement where possible, prevent coercion, and ensure that
a child is placed with strangers only when absolutely necessary. Specifically, the eight safeguards
listed below are noteworthy because Host Homes does not require any of them:

First, prior to accepting a voluntary placement, the social services official must provide
preventive services to the family whenever it is reasonable to believe that those services will enable
the child to remain at home. N.Y. Soc. SERV. LAW (“SSL”) §§ 398(1)(a), 409-a(1)(a)(i).

Second, when placement is necessary, the statutes prioritize placement with kin. The
agency must attempt to locate any other parent, relatives, or family friends and inform them of the
opportunity to have the child reside with them, rather than with strangers. Id. § 384-a(1-a).

Additionally, siblings must be placed together unless it would not be in their best interests. Id. §

3
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384-a(1-a)(b).

Third, the parent is entitled to receive supportive services to facilitate reunification, and to
a hearing if the authorized agency fails to provide them. Id. §§ 384-a(2), 358-a(1).

Fourth, a court must approve any voluntary placement expected to last more than 30 days.
Id. § 358-a(1). To approve such a placement, a court must determine that:

(1) “the placement of the child is in the best interest of the child, that it would be
contrary to the welfare of the child to continue in his or her own home,” and
“the best interests and welfare of the child would be promoted by removal of
the child from such home” (id. § 358-a(1), (3));

(2) “where appropriate, reasonable efforts were made prior to the placement of the
child into foster care to prevent or eliminate the need for removal of the child
from his or her home and that prior to the initiation of the court proceeding
required to be held by this subdivision, reasonable efforts were made to make
it possible for the child to return safely home” (id. §358-a(1));

(3) the parent executed the voluntary placement agreement “knowingly and
voluntarily and because he or she would be unable to make adequate provision
for the care, maintenance and supervision of such child in his or her home” (id.
§ 358-a(3)); and

(4) all requirements of SSL § 384-a have been satisfied (id. § 358-a(1), (3)).

Fifth, court oversight does not end upon approval of the voluntary placement but rather
continues so long as the child remains placed out of the home. At least eight months after the
child’s initial placement and every six months thereafter, the Family Court must conduct a

Permanency Hearing to monitor the child’s welfare and to determine what “permanency plan”
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would be most appropriate for the child. FCA § 1089(d)(2)(ii1), (iv). The purpose of the
Permanency Hearing is “to provide children . . . timely and effective judicial review that promotes
permanency, safety and well-being in their lives.” Id. § 1086.

Sixth, throughout the initial proceedings and subsequent Permanency Hearings, both the
parent and the child are entitled to their own counsel. Id. §§ 249(a), 262(a), 1090(a), (b); SSL §
358-a(6).

Seventh, the agency has an ongoing obligation to assist the family so that reunification can
occur as soon as possible. The order approving a voluntary placement and the order at the
conclusion of each permanency hearing may include conditions requiring the implementation of a
specific plan of action by the social services official to exercise diligent efforts toward the child’s
discharge from care. SSL § 358-a(3)(e); FCA § 1089(d)(2)(ii1).

Eighth, New York statutes place strict limitations on when a child placed with an
authorized agency can be sent to a foster home outside of New York State. SSL § 374-a. Even
then, New York courts retain jurisdiction over the child, and the placement must comply with the
ICPC. Id.

B. The Host Homes Regulations

Host Homes is Respondents’ effort to reach the same result as a voluntary placement—but
without the protections required by law. Specifically, the program creates a scheme whereby
children can be voluntarily placed in the homes of strangers under the auspices of a Host Homes
agency in accordance with regulations promulgated by OCFS.

Like the regulations governing voluntary foster care placements, the Host Homes

Regulations detail the duties and responsibilities of the host family; the qualifications for approval
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of a host family; the requirements to be met in a home study before placement of a child;' the
agency’s obligation to supervise the home; the procedures and consequences for revocation of
approval of a host family home; the physical conditions of homes;? the allowed forms of
discipline;? the way children must be treated;* the requirement that the agency provide notification
of any incidents that may affect the child’s adjustment, health, safety, or well-being;> the
requirement of monthly contacts by the agencies overseeing the homes;® and the records that must
be kept by the agency overseeing the homes.’

But missing from the Host Homes Regulations are the protections for parents and children
required for voluntary placements under the SSL and the Family Court Act. Among other things,
the Host Homes Regulations do not require:

e Children to be appointed independent legal counsel.

e Court approval for placements longer than 30 days, let alone approval based on judicial
findings that a Host Homes stay would be in the best interest of the child or that the
parent knowingly and voluntarily placed the child with a Host Home.

e Judicial oversight of any kind or after any period of time.

e First priority placement with kin.

e The agency to provide supportive or preventive services to families and otherwise make
efforts to reunify families.

e Any restrictions on placing children out of state.

' Compare 18 N.Y.C.R.R. § 444.15 with 18 N.Y.C.R.R. § 443.2(c).

2 Compare 18 N.Y.C.R.R. § 444.16 with 18 N.Y.C.R.R. § 443.3(a).

3 Compare 18 N.Y.C.R.R. § 444.8 with 18 N.Y.C.R.R. § 441.9.

4 Compare 18 N.Y.C.R.R. § 444.13 with 18 N.Y.C.R.R. § 443.3.

5 Compare 18 N.Y.C.R.R. § 444.13(a)(10) with 18 N.Y.C.R.R. § 443 3(b)(10).
6 Compare 18 N.Y.C.R.R. § 444.17(b)(2) with 18 N.Y.C.R.R. § 441.21(c)(2).
7 Compare 18 N.Y.C.R.R. § 444.15(d) with 18 N.Y.C.R.R. § 443.2().

6
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Critically, the Host Homes Regulations attempt to avoid those protections through a novel
(and unlawful) use of Title 15-A of the General Obligations Law. While the statutes governing
New York’s foster care system require an authorized agency to enter into a written instrument
with the parent that includes many specific protections and required judicial oversight, as set forth
in SSL § 384-a, the Host Homes Regulations do not. The Host Homes program seeks to skirt these
requirements by making an agency merely a middleman; parents seeking to place their children in
a “host home” execute a Designation of Person in Parental Relation, placing the child directly with
the host family “in accordance with” General Obligations Law § 5-1551. 18 N.Y.C.R.R. §
444.5(b). Accordingly, the agency itself is not a party to any written instrument with the parent.

C. Procedural Posture of Petitioners’ Article 78 Petition

On April 5, 2022, Petitioners filed the instant Article 78 Petition, requesting that this Court
annul the Host Homes Regulations and prohibit Respondents from implementing the Host Homes
program. Id. 99 98, 103. On May 24, 2022, Respondents filed a Motion to Dismiss on the issue
of standing. Index No. EF2022-271346, Doc. No. 21. The motion is fully briefed and the Court
held argument on June 27, 2022.

D. Respondents Decide to Implement Host Homes Now

On October 20, 2022, counsel for Respondents informed counsel for Petitioners that Safe
Families for Children had “recently” filed an application with OCFS to be approved under the Host
Homes program. The same day, Counsel for Petitioners asked if OCFS would be willing to put
the application on hold until the instant matter before this Court was decided. Id. § 7. Up until
that point, Petitioners had been advised that there were no applications. Id. § 4.

On October 27, Counsel for Respondents replied that OCFS would not “voluntarily agree
to hold off on processing” SFC’s application. Id. 8. With no other recourse, Petitioners filed the

instant motion.
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ARGUMENT

It is well settled that a party seeking a preliminary injunction “must demonstrate a
probability of success on the merits, danger of irreparable injury in the absence of an injunction
and a balance of equities in its favor.” Nobu Next Door, LLC v. Fine Arts Hous., Inc., 4 N.Y.3d
839, 840 (2005); N.Y. C.P.L.R. § 6301. Further, “[a] temporary restraining order may be granted
pending a hearing for a preliminary injunction where it appears that immediate and irreparable
injury, loss or damage will result unless the defendant is restrained before the hearing can be had.”
N.Y. C.P.L.R. § 6301. Petitioners meet these requirements.

I. PETITIONERS HAVE A PROBABILITY OF SUCCESS ON THE MERITS

Petitioners seek a ruling annulling the Host Homes Regulations under Article 78. NYSCEF
Doc. No. 1 at 36-38; N.Y. C.P.L.R. § 7803(2), (3). The documentary evidence submitted in this
case and the plain text of the applicable laws shows that Petitioners are likely to prevail on those
claims.

Agency action undertaken without legislative authority is considered to have been made in
violation of lawful procedure and is an abuse of discretion. N.Y. C.P.L.R. § 7803(2)—(3); Fairchild
Corp. v. Boardman, 56 A.D.3d 778, 779-80 (2d Dep’t 2008). An agency cannot rely on its
enabling statute “as a basis for drafting a code embodying its own assessment of what public policy
ought to be [because] it is the province of the people’s elected representatives, rather than
appointed administrators, to resolve difficult social problems by making choices among competing
ends.” Borealiv. Axelrod, 71 N.Y.2d 1, 9, 13 (1987) (enjoining respondent NYC Board of Health
from enforcing ban on large sodas where agency acted in excess of its statutory authority). Agency
action is also arbitrary and capricious if it was made “without a sound basis in reason and generally
without regard to the facts.” Nestle Waters N. Am., Inc. v. City of New York, 121 A.D.3d 124, 127

(1st Dep’t 2014); accord Pell v. Bd. of Educ., 34 N.Y.2d 222, 231 (1974).

8
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Petitioners easily meet this test for three reasons. First, Host Homes fundamentally fails
because it turns on an unauthorized use of General Obligations Law § 5-1551 for parents to
“designate” a host family as a caregiver—a use not supported by the statute’s plain text—to
circumvent Social Services Law § 384-a. That alone establishes probable success on the merits.
Second, Respondents plainly exceeded their rulemaking authority in view of Boreali. Third, the
Host Homes Regulations are arbitrary, capricious, and an abuse of discretion.

A. OCFS Committed a Critical Error of Law By Relying on a “Designation of Person in
Parental Relation” to Circumvent the Protections of SSL § 384-a.

The premise of the Host Homes Regulations is that a parent may place a child directly with
a host home by executing a Designation of Person in Parental Relation under General Obligations
Law (“GOL”) § 5-1551. Specifically, the Regulations provide that a child may not be cared for in
a host home unless the parent “agrees” and “has executed a designation of ‘person in parental
relation’ in accordance with Title 15-A of Article 5 of the General Obligations Law” that names
the host family “as the child’s caregiver.” 18 N.Y.C.R.R. § 444.5(b).

This “designation” is the legal linchpin of the Host Homes Regulations. The Regulations
define “parent,” “host family home agency,” “host family care,” and “host family home program”
in terms of those considering designating a person in parental relation and those who may be
designated. Id. §§ 444.2(a), (c), (d), (f). Placement of a child in a host home cannot occur without
this designation. Id. § 444.5(b). Additionally, revocation of this designation by the parent
immediately terminates the host home care. Id. §§ 444.5(h)(5), 444.18(a)(1).

But Title 15-A does not permit a designation for this purpose. It specifies that a parent of
a minor child “may designate another person as a person in parental relation to such minor or
incapacitated person pursuant to” four specific statutes, none of which provide for a general

transfer of a child’s care. GOL § 5-1551 (emphasis added) (listing Public Health Law §§ 2165
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and 2504, and Education Law §§ 2 and 3212).

Title 15-A was added to the GOL in 2005 to assist grandparents and other relative
caregivers who might have difficulty raising a child in the absence of parents, providing a
mechanism for those caregivers to obtain medical and educational services for the child without
having to go to court to obtain legal custody. See Sponsor’s Mem., Bill Jacket, S. 3216, ch. 119
(N.Y. 2005). But it was never intended to facilitate and does not authorize the transfer of authority
for the care of children to strangers under the oversight of a State-sponsored placement program.

Respondents’ manifest and critical error of law by using GOL § 5-1551 as an unlawful
means to effect the Host Homes Regulation is itself sufficient to demonstrate Petitioners are likely
to succeed on the merits. Host Homes cannot survive without GOL § 5-1551, but GOL § 5-1551
does not support what Respondents seek to do with it. Respondents cannot legislate a new
application of the General Obligations Law that plainly exceed their authority—and their attempt
to do so to avoid the requirements of the Social Services Law and the Family Court Act conflicts
with the Legislature’s clear mandate for the reasons noted below.

B. OCFS Exceeded Its Regulatory Authority and Engaged in Impermissible
Policymaking.

The Host Homes Regulations must be annulled because OCFS crossed the “line between
administrative rule-making and legislative policy-making” under New York law. See Boreali, 71
N.Y.2d at 11. Following Boreali, New York courts consider four factors to determine whether an
agency impermissibly exercises legislative rather than regulatory authority:

(1) [W]hether the agency acted within its legislatively delegated
policy goals; (2) whether the agency was merely filling in the details
of broad legislation describing the overall policies to be
implemented, as opposed to “[writing] on a clean slate” without the
benefit of legislative guidance; (3) whether the legislature had

repeatedly tried but failed to adopt legislation in this area; and (4)
whether the agency has special expertise in the area.

10
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Allen v. N.Y. State Dep’t of Motor Vehicles, 45 Misc. 3d 475, 500 (Sup. Ct. Albany Cty. 2014)
(second alteration in original), aff’d sub nom. Joy v. N.Y. State Dep’t of Motor Vehicles, 133
A.D.3d 1167 (3d Dep’t 2015). These factors are not “rigidly applied,” and “respondents may not
counter petitioners’ argument merely by showing that one Boreali factor does not obtain.” N.Y.
Statewide Coal. Of Hispanic Chambers of Com. v. N.Y.C. Dep’t of Health & Mental Hygiene, 23
N.Y.3d 681, 69697 (2014). Instead, courts “treat the circumstances as overlapping, closely
related factors that, taken together, support the conclusion that an agency has crossed [the] line.”
1d. at 696.
Each factor shows Petitioners are likely to succeed on the merits.

1. Factor 1: OCFS Acted Outside of Its Legislatively Delegated Policy
Goals.

The first factor asks whether OCFS “built a regulatory scheme on its own conclusions
about the appropriate balance of trade-offs” such that it was “acting solely on [its] own ideas of
sound public policy” and, therefore, “outside of its proper sphere of authority.” Boreali, 71 N.Y.2d
at 12. One key indicator of agency overreach is where a regulation centers on “administratively
created exemptions rather than on rules that promote the legislatively expressed goals, since
exemptions ordinarily run counter to such goals and, consequently, cannot be justified as simple
implementations of legislative values.” Id.; see also NYC C.L.A.S.H., Inc. v. N.Y. State Office of
Parks, Recreation & Historic Pres., 27 N.Y.3d 174, 181 (2016) (agency cannot “construct[] a
regulatory scheme laden with exceptions based solely upon economic and social concerns”
(citation omitted)). In each instance, the question is whether the agency chose between competing
public policies and thereby engaged in a “balancing of competing special interests that fell within
the legislative domain.” Garcia v. N.Y.C. Dep’t of Health & Mental Hygiene, 31 N.Y.3d 601, 612

(2018). Here, Respondents plainly overstepped into the legislative realm.

11

18 of 30



FTLED._RENSSELAER COUNTY CLERK 1170472022 02:00 PY  !NDEX NO EF2022-271346

NYSCEF DOC. NO. 29 RECEI VED NYSCEF: 11/04/2022

The Host Homes program is a glaring, administratively crafted exemption to New York’s
statutory foster care system. OCFS did not promulgate these regulations at the Legislature’s behest
or due to an intervening change in law, but instead sought a way to obtain the functional equivalent
of foster care without the guardrails or judicial oversight the Legislature mandates when the State
becomes involved with the separation of children from their parents. OCFS may well be concerned
that the families interested in the Host Homes program “are at risk of being involuntarily separated
through the current child welfare system” and seek to avoid having more families “rel[y] on
services through the child welfare system.”® But it is the judgment of the Legislature, by statute,
that before children can be placed in the homes of strangers, significant protections and oversight
are necessary. Petitioners are likely to succeed on this factor.

2. Factor 2: OCFS Created Its Own Rules Without Legislative Guidance.

The second factor asks whether the agency “did not merely fill in the details of broad
[enabling] legislation describing the over-all policies to be implemented” but rather “wrote on a
clean slate, creating its own comprehensive set of rules without benefit of legislative guidance.”
Boreali, 71 N.Y.2d at 13. Put another way, agencies may not depart from or exceed the scope of
their charter or enabling code provisions without going “beyond interstitial rule-making and into
the realm of legislating.” Dutchess/Putnam Rest. & Tavern Ass’n, Inc. v. Putnam Cty. Dep’t of
Health, 178 F. Supp. 2d 396, 404 (S.D.N.Y. 2001). Moreover, a talismanic invocation of broad
agency power does not justify a “new policy choice” by the agency, as its powers are limited to
“an auxiliary selection of means to an end” identified by the Legislature. Statewide Coal., 23
N.Y.3d at 700 (invalidating Board of Health regulation concerning sugary beverages despite broad

mandate to promote public health); c¢f. Acevedo v. N.Y. State Dep’t of Motor Vehicles, 29 N.Y.3d

8 Silverman Aff,, Ex. 5, at 2.

12
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202, 224 (2017) (upholding regulation regarding re-licensure of recidivist drunk drivers where
Legislature had “created a statutory scheme aimed at addressing the problem of drunk driving and,
more specifically, the problem of recidivist drunk drivers”).

1. The Host Homes Regulations Exceed OCFS’s Mandate.

OCFS asserts that “it possesses the necessary statutory authority to promulgate the . . .

9 However, as in Statewide

regulations in accordance with sections 20, 34 and 460-a of the [SSL].
Coalition, these general statutory provisions do not empower OCFS to create a comprehensive
new approach to foster care in New York.

The SSL does not authorize OCFS to circumvent or replace New York’s foster care system
with a new Host Homes system. Section 20 of the SSL merely describes the general powers and
duties of the Department and State Board of Social Welfare. Likewise, Section 34 describes the
general powers and duties of the Commissioner of Social Services. Section 460-a concerns
certificates of incorporation for entities that provide care to at-risk children. None of these
provisions authorizes OCFS to create voluntary foster care by another name, through regulations,
with less oversight than the foster care statutes themselves demand. Further, OCFS’s apparent
suggestion that its ability to approve certificates of incorporation translates into the power to
authorize approved corporations to care for children however it sees fit is not only wrong, but also
turns the relationship between the Legislature and agencies on its head.

OCEFS states that the Regulations’ “Legislative objectives” are to “establish regulatory
standards to address the authority for a voluntary authorized agency to arrange for the free care of

a child in a family other than that of the child’s parent, step-parent, grandparent, brother, sister,

uncle, aunt or legal guardian and not for adoption, as authorized by section 374 of the SSL.”!°

° Silverman Aff., Ex. 5, at 4.
1043 N.Y. Reg. 7 (July 7, 2021).

13
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Under “Needs and Benefits,” OCFS focused on the latter, largely describing what the regulations
would do, and alluded to only one putative need: “The proposed regulations would afford parents
the ability to obtain short-term care for their children without the need to place the child in public
foster care.”!" These objectives, however, constitute a substantial departure from the statutes
OCEFS cites for its authority as noted above.

Petitioners are likely to succeed on this factor because, like Statewide Coalition, the Host
Homes Regulations embody not a choice of means but an entirely new end not contemplated by
the Legislature. Although regulations may go beyond the text of the statute, they may do so only
“as long as they are in harmony with the statute’s over-all purpose.” Goodwin v. Perales, 88
N.Y.2d 383, 395 (1996). As detailed below, however, the Host Homes Regulations are in conflict
with the existing statutory scheme’s purpose because they circumvent the statutorily prescribed
channels for providing a specific kind of assistance—namely, voluntary placement into foster care
under SSL § 384-a.

1l. The Host Homes Program Departs from the Existing Statutory
Framework for Foster Care.

Petitioners are also likely to succeed on the merits because it is clear the Host Homes
Regulations fly in the face of New York’s established statutory scheme to care for children who
have been separated from their parents—while circumventing the law’s protections for children
and parents throughout the course of the child’s placement outside the home.

New York has an intricate statutory scheme for the care and protection of children whose
parents are unable to properly care for them, including means to voluntarily place children with
families who can care for them. In general, the New York State Constitution and statutes place

responsibility for the care of children in need squarely in the hands of the Commissioner of Social

nd.

14
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Services/OCFS."? Furthermore, pursuant to both New York State and Federal Law, when families
are in crisis, the Commissioner of Social Services must, in the first instance, offer preventive
services to help keep the family together.'> When children cannot be cared for at home, statutes
provide for parents to voluntarily place their children in foster care with the Commissioner of
Social Services, who may delegate day-to-day oversight of the child’s placement to an authorized
agency."

Likewise, the statutory scheme has long provided for parents to voluntarily place their
children with strangers through an authorized agency—but only where numerous protections for
children and parents, including a right to counsel and judicial oversight and provision of supportive
services, are also in place.'® If a child must be separated from their parents, the existing framework
requires an attempt to place the child with relatives or family friends and for siblings to be placed
with siblings if in their best interest.!® Under the existing framework, children may only be placed
out of state under strict conditions, and when they are, New York courts retain jurisdiction over
the child, and the movement requires approval through the ICPC. SSL § 374-a.

The statutory scheme also specifies the procedure for the acceptance and judicial review
of voluntary placements.!” The statutes are carefully constructed to “ensure that the parent
knowingly and voluntarily placed the child, that services were offered to the family to prevent the

child’s placement, and that all appropriate family resources were explored in order to prevent the

2N.Y. CONST. art. XVII, § 1; SSL §§ 395, 398(1)(c).

13 SSL §§ 398(1)(a), 409-a(1)(a); see also Family First Prevention Services Act of 2018, Pub. L. No. 115-123, 132
Stat. 64 (“FFPSA”).

14 SSL §§ 384-a, 358-a; FCA art. 10-A.

15 SSL §§ 384-a, 358-a.

16 18 N.Y.C.R.R. § 430.10(b)(2); FCA § 1017(1)(a); SSL § 384-a(1-a), (1-b).

17SSL §§ 384-a, 358-a.

15

22 of 30



FTLED._RENSSELAER COUNTY CLERK 1170472022 02:00 PY  !NDEX NO EF2022-271346

NYSCEF DOC. NO. 29 RECEI VED NYSCEF: 11/04/2022

child’s placement with strangers.” '8

Under SSL § 384-a, parents may execute a voluntary placement agreement giving
temporary custody of their children to the Commissioner of the local social services district
(“LSSD”). Under the statutes and regulations governing placement with the Commissioner, the
LSSD and/or the voluntary foster care provider agency must provide services to child and parent.
Foster parents are also given financial and casework support. If the placement is expected to last
more than 30 days, LSSD is required to file a petition for Family Court approval of the placement,
and the child is entitled to periodic judicial review of the placement and is assigned an attorney. '

Here, OCFS seeks to create a new State-sponsored program to “voluntarily” place children
that avoids all of those protections. The Regulations create a separate process by which parents
can voluntarily place their children out of the home with strangers, but without judicial oversight
or any of the safeguards mentioned above. Indeed, children would have no opportunity to appear
in Court at any point and have their voices heard. OCFS bills this as an alternative to help families
avoid entanglement with the foster care system—but at the expense of the protections that ensure
children are not unnecessarily removed or kept from their homes.

1ii. Host Family Homes Regulations Are Inconsistent with Existing Law

Regarding a Parent’s Right to Counsel and Children’s Right to Counsel
and to Be Heard in Court.

Petitioners are also likely to succeed on the merits because the Host Homes Regulations
are inconsistent with existing law in a critical respect: they do not require that children and parents
have independent legal counsel throughout the placement.

The existing statutes governing voluntary placement of children include a right to counsel

'8 N.Y. STATE BAR ASS’N, COM. ON CHILD. & L., COMMENTS ON PROPOSED AMENDMENT OF 18 N.Y.C.R.R. § 444.1
AND ADDITION OF 18 N.Y.C.R.R. §§ 444.2-444.15 RELATING TO HOST FAMILY HOMES (Aug. 13, 2021) (Silverman
Aff., Ex. 3, at 123).

19 SSL § 358-a; FCA § 1089.
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for both children and parents involved in out-of-home placements. The Family Court Act promises
children lawyers whether they are displaced from homes voluntarily or involuntarily.?’ Parents
are also statutorily entitled to counsel upon their first court appearance.?!

By contrast, the Host Family Homes Regulations do not provide children or parents with
appointment of counsel. While they require that the agency provide the parent a list of available
free or low-cost legal services for the parent and child, this provision falls woefully short of the
entitlement to appointment of independent counsel for each mandated by statute. In mandating
appointment of counsel the Legislature has recognized the important role played by the attorney
for the child in expressing the child’s wishes, informing the court whether the child is safe, and
advocating for services to help them adjust to placement outside their home and facilitating return
to their families.

The lack of protections and safeguards described above is extremely harmful to the
vulnerable population represented by Petitioners. Their clients in voluntary placement
proceedings are low-income children, often in crisis and in great need of social services. Under
the Host Homes program, these children would have no voice in their placement out of their homes
and no legal recourse to object or mandate needed services at any point. Also deeply troubling is
that families of color would bear the brunt of this unlawful regulatory scheme.??

v. The Legislature Did Not Provide Statutory Guidance for Establishing a
Host Family Homes Program.

The argument that OCFS wrote on a blank slate in devising the Host Homes Regulations

is bolstered by the fact that while comparable out-of-home placement programs are explicitly

20FCA §§ 249(a), 1016, 1090(a).

2l d. § 262.

22 See Affirmation of Karen Freedman, dated April 4, 2022; Affirmation of Lisa Freeman, dated March 31, 2022;
affidavit of Judith M. Gerber, dated April 5, 2022.
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provided for in statute, the Host Homes Regulations lack the specific statutory support on which
similar regulations have historically relied.

OCFS claims that the Regulations are “authorized by section 374 of the SSL.”?* Section
374, which is part of Title I (“Care and Protection of Children”), is titled “Authority to Place Out
or Board Children.” It is immediately followed by provisions concerning various types of specific
out-of-home placements: the ICPC (§ 374-a) and Authority to Operate Agency Boarding Home (§
374-b), Group Homes (§ 374-c), Public Institutions for Children (§ 374-d), and to Place Out or
Board Out Children with Therapeutic Foster Parents (§ 374-e¢). These placement types are
reflected in the regulations immediately before and after the new Host Homes Regulations, where
every named placement entity is also specifically mentioned in the statute.

In other words, it is evident from Section 374 itself that the Host Homes Regulations are
the only placement choice that was noft statutorily created. This is in stark contrast to cases like
Nat’l Rest. Ass’'nv. N.Y.C. Dep’t of Health & Mental Hygiene, 148 A.D.3d 169 (1st Dep’t 2017),
where the court recognized that the Department of Health and Mental Hygiene had a history of
adopting similar rules without specific legislative guidance to hold that the Department was “not
writing on a clean slate in the sense that it ha[d] always regulated” in such a manner. Id. at 243.
Here, where OCFS has historically looked to statute to prescribe placement entities for children,
its choice not to do so indicates that it has written on a clean slate in excess of its statutory authority.

3. Factor 3: Legislative Activity in This Area Indicates That the
Legislature Does Not Wish to Establish a Host Homes Program.

Petitioners are also likely to succeed on the merits in view of Factor 3, because the
Legislature has not exhibited any appetite to change the established statutory scheme in favor of

an alternative “voluntary placement” system. Less than a month before OCFS published its

B 43 N.Y. Reg. 7 (July 7, 2021).
18
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Revised Regulations, Assemblyman Hevesi introduced AB A8090,%* which would have allowed
parents to make “alternative living arrangements” for their children, whereby the parents name a
relative or other person to care temporarily for their child. This legislation never made it out of
committee.

4. Factor 4: Where an Agency Exceeds Its Authority, Expertise Is
Irrelevant.

Petitioners are also likely to succeed on Factor 4 because the Court need not consider
Respondents’ expertise in this instance as a matter of law. The fourth factor considers whether the
agency has special expertise in the area. Boreali, 71 N.Y.2d at 13—14. Where, as here, an agency
exceeded its statutory authority, a court need not address this factor. See, e.g., Statewide Coal., 23
N.Y.3d at 700—01 (“In light of Boreali’s central theme that an administrative agency exceeds its
authority when it makes difficult choices between public policy ends, rather than finds means to
an end chosen by the legislature, we need not . . . address the fourth Boreali factor”). Even if the
Court were to consider this factor, there is no suggestion any special expertise was involved in the
development of the Host Homes Regulations.

C. OCFS Acted Arbitrarily and Capriciously by Promulgating Regulations
Inconsistent with Existing Law.

A court will also strike down a regulation under Article 78 if “a determination . . . was
arbitrary and capricious or an abuse of discretion.” N.Y. C.P.L.R. § 7803(3). Administrative
action is “arbitrary” when it “is without sound basis in reason and is generally taken without regard
to the facts.” Pell, 34 N.Y.2d at 231. Courts therefore “must scrutinize administrative rules for
genuine reasonableness and rationality in the specific context presented by a case,” Kuppersmith

v. Dowling, 93 N.Y.2d 90, 96 (1999), and when a regulation “is ‘out of harmony’ with an

24 Sponsor’s Mem., Bill Jacket, Assemb. 8090, Reg. Sess. (N.Y. 2021),
https://nyassembly.gov/leg/?default fld=&leg_video=&bn=A08090&term=2021&Summary=Y & Text=Y.
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applicable statute, the statute must prevail.” Weiss v. City of New York, 95 N.Y.2d 1, 5 (2000)
(citation omitted). As explained above, the Host Homes Regulations modify substantive rights
and procedures in conflict with existing law and are thus arbitrary and capricious.

Accordingly, Petitioners are likely to prevail in their Article 78 petition.

II. THERE IS AN IMMINENT AND SIGNIFICANT RISK OF IRREPARABLE
HARM IF RESPONDNETS ARE NOT ENJOINED.

As detailed in the accompanying affirmation of Kimberly Schertz, children placed in Host

> There is an

Homes pending the resolution of this action would suffer irreparable injury. 2
extensive body of research documenting harm to children when they are placed out of the home as
well as the benefits of favoring kinship placement. (Schertz Aff. 49 8-24) In recognition, New
York State has a comprehensive statutory scheme governing voluntary placements into foster care,
including the appointment of counsel, preventive services, court oversight, a preference for
avoiding strangers, and restrictions on out of state placement. Implementation of Host Homes,
however, would result in the separation of children from their families (and possibly sent out of
state beyond the jurisdiction of New York courts) pursuant to an unlawful program lacking those
critically important statutory safeguards.

Unlawful state-sanctioned separation of parents from their children constitutes irreparable
harm. Martin A. v. Gross, 153 A.D.2d 812, 818 (1st Dep’t 1989). Significantly in Martin A., the
allegation was that defendants did not provide preventive services, as required by law, before

children were placed into “voluntary” foster care. Id. at 8§13. In upholding a preliminary

injunction, the Court referred to “the irreparable injury of needless separation of families.” /d. at

2 To the extent Respondents assert Petitioners lack standing to assert irreparable injury, that is irrelevant to the relief
sought here: the point of injunctive relief is to preserve the status quo while the Court assesses Respondents’ motion
to dismiss, and to prevent clear irreparable injury during the pendency of that motion and this proceeding.
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817. The same holds true here given the circumvention of statutory safeguards through use of the
Host Homes program.

Moreover, there is no way to “unring the bell” should Respondents begin placing New
York children out of state and beyond the jurisdiction of New York courts: a further order of this
Court would not guarantee their return to New York or to their parents, and even if it could, the
experience of being in an unlawful placement program and being uprooted from it should
Petitioners prevail is not a compensable harm for which any pecuniary measure of damages would
be available. The trauma inflicted by removal and placement with strangers caries lifelong
consequences that are not negated by ending the unlawful placement. (Schertz Aff. § 11). See,
e.g., McCain v. Koch, 117 A.D.2d 198, 214 (1st Dep’t 1986) (enjoining denial of emergency
shelter noting that “[i]t is axiomatic that children need stable, secure homes.”), rev'd in part, 70
N.Y.2d 109 (1987).

II1. THE BALANCE OF THE EQUITIES FAVORS PETITIONERS

The balance of equities overwhelmingly favors Petitioners and the children for whom they
speak. There is no inequity in preserving the status quo: the New York Legislature has already
promulgated a voluntary foster care system with a number of important protections for children
and their families. See, e.g., Pet. ] 13—22. This system has enabled Petitioners to safely and
effectively guide children through foster care arrangements and ensure that those children’s needs
are met. See generally Pet., Gerber Aff., K. Freedman Aff., L. Freeman Aff., Dkt. Nos. 1, 3-5.
Here, Respondents have already waited seven months since the filing of this action to attempt to
implement the Host Homes Regulations; meanwhile, children and parents have continued to be
served under the existing foster care system. Cooperstown Cap., LLC v. Patton, 60 A.D.3d 1251,
1253 (3d Dep’t 2009) (fact that Defendants suffer no harm under status quo ‘“‘suggests that the

equities balance in [movant’s] favor”).

21

28 of 30



FTLED._RENSSELAER COUNTY CLERK 1170472022 02:00 PY  !NDEX NO EF2022-271346

NYSCEF DOC. NO. 29 RECEI VED NYSCEF: 11/04/2022

But allowing Host Homes to be implemented now, while this case remains pending and
before the Court has even ruled on Respondents’ motion to dismiss, would yield an inequitable
result. Respondents, without legislative authority or guidance, seek to implement regulations that
conflict with an existing statutory scheme. To do that, Respondents seek to strip children of the
legal rights guaranteed to them by the Legislature, including their right to independent legal
representation. Allowing Respondents to implement the Host Homes Regulations now risks
placing children unlawfully—a risk Respondents themselves should be unwilling to take.

CONCLUSION

For the foregoing reasons, Petitioners’ motion for a temporary restraining order and a

preliminary injunction should be granted.

Dated: November 4, 2022 PROSKAUER ROSE LLP

By: %%. (

William C. Silverman

William D. Dalsen

Michael M. Guggenheim
Dixie M. Morrison (pro hac vice forthcoming)
Eleven Times Square

New York, NY 10036
Telephone: (212) 969-3000
Facsimile: (212) 969-2900
wsilverman@proskauer.com
wdalsen@proskauer.com
mguggenheim@proskauer.com
dmorrison@proskauer.com

Attorneys for Petitioners
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