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PRELIMINARY STATEMENT 

Respondents assert that the Host Homes program is a “bold, new initiative,” and a “primary 

prevention program” to help families avoid the child welfare system that Respondents oversee.  

However, Respondents refuse to acknowledge that the program not only lacks legislative authority, 

but also flies in the face of the State’s well-established statutory scheme for voluntarily placing 

children into homes overseen and regulated by Respondents.  It is black-letter law that “the 

legislature has responsibility for making critical, primary policy decisions, while the executive 

branch is responsible for implementing those policies.”1 Respondents exceeded their 

administrative authority in promulgating the Host Homes Regulations and, accordingly, those 

Regulation should be vacated.  

New York State statutes provide an array of critical supports for families when parents are 

unable to care for their children.  These protections include judicial oversight, a right to counsel 

for children and parents, prioritizing placement with kin, restrictions on out-of-state placements, 

and mandated services designed to expedite family reunification.  In contrast, OCFS has 

promulgated, without statutory authority, a parallel system of voluntary placement of children into 

“Host Homes” devoid of all of these statutorily mandated safeguards.  In effect, the State has 

attempted to turn back the clock to a time when vulnerable children were simply shipped off with 

no protections or oversight and the State was insulated from responsibility for the outcome.   

In the absence of statutory authority, Respondents search far and wide to justify a basis for 

the Host Homes program.  Respondents seek to rely on the fact that parents have always retained 

the right to place their children with others outside of the home.  But Host Homes is a State-run 

 
1Stevens v. N.Y. State Div. of Crim. Just. Servs., 206 A.D.3d 88, 102 (1st Dep’t, 2022). 
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child placement system, in which State-authorized agencies, not parents, identify homes and 

oversee them.  In a further attempt to justify their authority to enact the program, Respondents 

seek to characterize it as a “preventive” service, intended to protect parents’ rights in line with the 

goals of the Federal Families First Prevention Services Act (FFPSA).  In fact, under Host Homes, 

Respondents would evade their legal obligation to provide preventive services to children and 

parents, undermining the clear mandates of New York law and FFPSA’s objectives.  

With Host Homes, Respondents ignore their statutory responsibility as clearly defined by 

the Legislature to protect children being placed outside of their homes, opting instead for a new, 

shadow system operating contrary to law, outside the view of courts and counsel.  

ARGUMENT 

I. OCFS Exceeded Its Regulatory Authority and Engaged in Impermissible 
Policymaking. 

 Factor 1: OCFS Acted Outside of Its Legislatively Delegated Policy Goals. 

Addressing the first Boreali factor, Respondents claim they did not make “value judgments 

entailing difficult and complex choices between broad policy goals to resolve social problems.”2  

They contradict their own claim, however, by further arguing that Host Homes “advances OCFS’s 

race equity agenda, recognizing that families of color are disproportionately represented in the 

child welfare system.”3  Thus, Respondents clearly have made a value judgment that it is preferable 

for parents to have the option of placing their children with strangers without any of the protections 

created by the Legislature to resolve the problem of families needing assistance.  Their goal is to 

“transform” the foster-care system they oversee by creating an entirely new system for voluntary 

 
2 Resp’ts Br. 8 (quoting NYC C.L.A.S.H., Inc. v. N.Y. State Off. of Parks, Recreation & Hist. Pres., 27 
N.Y.3d 174, 181 (2016)). 
3 Resp’ts Br. 5; Affidavit of Gail Geohagen-Pratt dated September 5, 2023 (“OCFS Aff.”) ¶ 26. 
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foster care “without invasive and unnecessary engagement of the child welfare and court 

systems.”4  This blatant attempt to circumvent the legislatively created voluntary foster-care 

system clearly crosses the Boreali line.  As the Court of Appeals noted, “[a]ny Boreali analysis 

should center on the theme that it is the province of the people’s elected representatives, rather 

than appointed administrators, to resolve difficult social problems by making choices among 

competing ends.”  N.Y. Statewide Coal. of Hispanic Chambers of Comm. v. N.Y.C. Dep’t of Health 

& Mental Hygiene, 23 N.Y.3d 681, 697 (2014).   

Perhaps the best illustration of Respondents’ encroachment upon legislative decision-

making is Social Services Law (SSL) § 358-a(1), which mandates that a voluntary placement of a 

child outside the home expected to last more than 30 days requires court approval.  The 

Legislature’s decision to set 30 days as the point at which voluntary placements require court 

approval and the corresponding appointment of counsel for both parent and child reflect its choice 

after balancing competing policy considerations.  By creating a new State-run system governing 

out-of-home placements where there is no requirement for court approval and no appointment of 

counsel, Respondents are, in effect, improperly attempting to amend the Social Services Law, 

thereby nullifying the Legislature’s policy decisions.   

Another significant example of Host Homes’ encroachment on the Legislature’s decision-

making authority is the attempt to eviscerate the State’s obligation to provide preventive services 

to parents in crisis.  Under current law, social services officials must provide preventive services 

to a parent prior to accepting a voluntary placement whenever it is reasonable that those services 

will enable the child to remain at home.5  The Legislature recognized the trauma involved in 

 
4 OCFS Aff. ¶¶ 7, 10. 
5 SSL §§ 398(1)(a), 409-a(1)(a)(i).   
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separating children from their homes and thus prioritized the provision of services in an effort to 

prevent the placement and to ensure that the child is returned as quickly as possible if they must 

be placed out of the home.  Indeed, there is an extensive body of research documenting the harm 

to children who are placed out of their homes.6  See Martin A. v. Gross, 153 A.D.2d 812, 817 (1st 

Dep’t 1989) (where defendants failed to provide preventive services, as required by law, court 

recognized “the irreparable injury of needless separation of families”).  In contrast, under Host 

Homes, families are only provided referral lists of potential preventive service providers, rather 

than actual services, which, given the scarcity of resources available to families, cannot reasonably 

be considered equivalent.7  In light of this obvious attempt to shirk their obligation to actually 

provide preventive services, it is particularly disingenuous for Respondents to claim that the Host 

Homes program is a preventive service. 

Providing referral lists, rather than actual services, is just one of several components of the 

Host Homes program that appear to be designed simply to cut costs for OCFS.  Indeed, 

Respondents specifically tout the fact that Host Homes will operate without “unnecessarily 

burdening the child welfare system.”8  In both Boreali and Statewide Coalition, the Court of 

Appeals found that consideration of economic burden was part of an inappropriate attempt by the 

administrative agencies to choose between competing policy goals.  Boreali v. Axelrod, 71 N.Y.2d 

1, 12 (1987); N.Y. Statewide Coal., 23 N.Y.3d at 697-98.   

Here, Respondents are balancing competing policy choices and improperly attempting to 

substitute their own judgment for that of the Legislature.  The Host Homes program fails to satisfy 

 
6 Affirmation of Kimberly Schertz, dated September 21, 2023 (“Schertz Aff.”) ¶¶ 8-27; Affirmation of 
Joanne Sirotkin, dated September 21, 2023 (“Sirotkin Aff.”) ¶ 8. 
7 Schertz Aff. ¶¶ 31-36; Sirotkin Aff. ¶ 7. 
8 OCFS Aff. ¶ 28. 
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the first Boreali factor and is unlawful because it reflects “a choice between competing public 

policy interests, rather than mere implementation of the legislature’s chosen goal.”  LeadingAge 

NY, Inc. v. Shah, 32 N.Y.3d 249, 269 (2018).   

 Factor 2: OCFS Created Its Own Rules Without Legislative Guidance. 

(i) The Host Homes Regulations Exceed OCFS’s Mandate. 

In defending its usurpation of legislative authority, Respondents point to general regulatory 

authority granted to them by the Legislature with respect to preventive services, adoption, child 

protective services, and foster care.9  None of those provisions, however, authorizes OCFS to 

create the Host Homes program.  As in Statewide Coalition, the general statutory provisions 

Respondents cite do not empower OCFS to create, through regulation, a voluntary foster-care 

system by another name with less oversight than the foster-care statutes themselves demand.  23 

N.Y.3d at 700; see also Stevens, 206 A.D.3d at 105–06 (agency improperly created a set of rules 

without legislative authority); Parents for Educ. & Religious Liberty in Schs. v. Young, 79 Misc. 

3d 454, 469 (Sup. Ct. Albany Cnty. 2023) (same).  

As additional authority for Host Homes, Respondents point to SSL § 374(2), which 

provides that only an “authorized agency shall place out or board out any child” but that nothing 

shall “restrict or limit the right of a parent . . . to place out or board out a child.”10  That section 

simply reaffirms the existing rights of parents to place their own children outside of their homes.  

Nowhere, however, does it authorize a new State-run voluntary foster-care system.  The claim that 

parents would be placing their children into Host Homes on their own and that the State is not 

“involved in any way” is simply false.11  Under the Regulations, it is the agency—not the parent—

 
9 Resp’ts Br. 11. 
10 Id. 
11 Resp’ts Br. 12. 
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that identifies the Host Home (just as the authorized agency identifies a foster home in a voluntary 

placement).12   

Indeed, OCFS is seeking here to reach the same result as a voluntary placement.  Under 

Host Homes, children are voluntarily placed in the homes of strangers under the auspices of an 

agency in accordance with regulations promulgated by OCFS.  Like the regulations governing 

voluntary placements, the Host Homes Regulations detail the duties and responsibilities of the host 

family; the qualifications for approval of a host family; the requirements to be met in a home study 

before placement of a child; the agency’s obligation to supervise the home; the procedures and 

consequences for revocation of approval of a host family home; the physical conditions of homes; 

the forms of discipline that may be used; the way children must be treated; the requirement that 

the agency provide notification of any incidents that may affect the child’s adjustment, health, 

safety, or well-being; the requirement of monthly contacts by the agencies overseeing the homes; 

and the records that must be kept by the agency overseeing the homes.13   

Without statutory authority, OCFS lacked necessary legislative guidance for regulations 

establishing the Host Homes program.  This is apparent from SSL § 374, which is titled “Authority 

to Place Out or Board Out Children,” and is immediately followed by provisions concerning 

various types of out-of-home placements.  Each of these statutorily authorized placements has 

corresponding regulations.  The new Host Homes program, however, is the only placement choice 

that was not statutorily created but instead was created solely by regulation.  It is clear that OCFS 

has written on a clean slate in excess of its statutory authority. 

 

 
12 18 N.Y.C.R.R. § 444.5(b). 
13 18 N.Y.C.R.R. § 444, et seq. 
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(ii) Host Homes Regulations Are Inconsistent with Existing Law.  

Respondents do not address the many ways in which the Host Homes program conflicts 

with the existing statutory framework.  New York has an intricate statutory scheme for the care 

and protection of children whose parents are unable to properly care for them, including means to 

voluntarily place children with families who can care for them.  When families are in crisis, the 

Commissioner of Social Services must, in the first instance, offer preventive services to help keep 

the family together.14  If a child must be separated from their parents, the existing framework 

requires an attempt to place the child with relatives or family friends and for siblings to be placed 

with siblings when it is in their best interest.15  Under the existing framework, children may only 

be placed out of state under strict conditions, including approval of the placement under the 

Interstate Compact on the Placement of Children (ICPC) with New York courts retaining 

jurisdiction over any child placed out of state.16 

The statutory scheme also specifies the procedure for the acceptance and judicial review 

of voluntary placements.  If the placement is expected to last more than 30 days, the Commissioner 

of the local department of social services (LDSS) is required to file a petition for Family Court 

approval of the placement, and the child is entitled to periodic judicial review of the placement 

and both parent and child are assigned counsel.  Regardless of the duration, the LDSS and/or the 

voluntary foster-care provider agency must provide services to the child and parent to facilitate 

reunification.17 

 
14 SSL §§ 398(1)(a), 409-a(1)(a). 
15 18 N.Y.C.R.R. § 430.10(b)(2); N.Y. FAM. CT. ACT (“FCA”) § 1017(1)(a); SSL § 384-a(1-a), (1-b). 
16 SSL § 374-a. 
17 SSL § 358-a; FCA §§ 249(a), 262, 1016, 1089, 1090(a). 
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Respondents claim that although “not automatically entitled to assigned counsel,” under 

Host Homes, children could hire any attorney they choose, including Petitioners.18  That is 

preposterous.  Respondents do not explain how children (especially young or indigent children) 

would go about hiring counsel on their own.  And even if a child could hire counsel, the Host 

Homes program does not provide any judicial oversight or legal recourse for children.   

Here, OCFS is attempting to create a separate process by which parents can voluntarily 

place their children out of the home with strangers, but without judicial oversight or any of the 

safeguards mentioned above.  Indeed, under Host Homes placements, children would have no 

opportunity to appear in court or have their voices heard, contrary to existing law.  The statutory 

emphasis on providing services to keep families together and restricting out of state placement 

would be lost.  There is not even a requirement that a non-custodial parent be informed of the 

decision to place the child, much less provide a procedure for their participation in any part of the 

process.19  Such a scheme harkens back to a tragic time of “orphan trains,” when children from 

New York City families in poverty and crisis were placed into the hands of charitable 

organizations, only to be sent out of state to live with strangers, with no oversight whatsoever.20 

Respondents further argue that the Host Homes program “aligns with New York’s 

commitment to the principles of the federal government’s Family First Prevention Services Act 

(FFPSA)” and is “an outgrowth of New York’s own enabling legislation.”21  The United States 

Department of Health and Human Services, through the Administration for Children and Families, 

oversees the states’ implementation of foster-care programs that receive federal funding. 

 
18 Resp’ts Br. 6. 
19 Sirotkin Aff. ¶ 9. 
20 See, e.g., Rebecca S. Trammell, Orphan Train Myths and Legal Reality, 5 MOD. AM. 3 (2009). 
21 Resp’ts Br. 5. 
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According to that agency, and as the title of the legislation clearly indicates, FFPSA’s “purpose 

was to turn the focus of the child welfare system toward keeping children safely with their families 

to avoid the trauma that results when children are placed in out-of-home care.”22  The FFPSA 

mandates that when a family must be separated, priority must be given to placement of the child 

with kin.23  This requirement recognizes the well-documented benefits children derive from being 

placed with family rather than strangers. 

Rather than furthering the goals of the FFPSA, however, the Host Homes Regulations 

undermine them. The Host Homes program may reduce the number of children in foster care, but 

it does not reduce the number of children being separated from their families and placed with 

strangers.  In fact, it is likely to increase that number because the Regulations eliminate the 

obligation for Respondents to provide preventive services and work with the families to reunify 

quickly, as well as the requirement of court oversight and appointment of counsel to ensure that 

the placement is necessary.  Although Respondents make general reference to New York’s FFPSA 

“enabling legislation,” they do not point to any specific New York statute, much less one with 

relevance to Host Homes.  Nor can Host Homes reasonably be considered an outgrowth of any 

enabling legislation when New York’s own plan for implementing the FFPSA makes no reference 

to the Host Homes program.24  

OCFS claims that this program would help families avoid entanglement with the foster-

care system that OCFS itself runs.  However, this avoidance would be at the expense of the 

protections and services deemed vital by the Legislature to ensure that children are not 

 
22 Family First Prevention Services Act, CHILD WELFARE INFO. GATEWAY, 
https://www.childwelfare.gov/topics/systemwide/laws-policies/federal/family-first/ (last visited Sept. 20, 
2023). 
23 Family First Prevention Services Act of 2018, Pub. L. No. 115-123, 132 Stat. 64. 
24 Family First, OCFS, https://ocfs.ny.gov/main/sppd/family-first.php (last visted Sept. 20, 2023). 
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unnecessarily removed from their homes and that they receive services necessary for their prompt 

and safe reunification with their families.  Respondents further claim that an “important underlying 

goal . . . is to protect the statutory rights of parents.”25  In fact, as detailed in the accompanying 

affirmation of Joanne Sirotkin from Legal Services of the Hudson Valley, the Regulations 

undermine parental rights by failing to provide parents with free preventive and supportive services 

or an appointed lawyer.26  Respondents also argue that if Petitioners prevail, parents will lose 

certain rights and protections provided by the Regulations such as background checks, vetting, and 

program oversight.27  That is simply not so.  All of those protections are provided under voluntary 

foster-care placements.  Nor are Respondents correct that parents would somehow be “foreclosed” 

from exercising their rights under SSL § 374(2).28  Nothing forecloses a parent on their own from 

placing a child outside of the home; however, when the State is involved in the out-of-home 

placement, the Legislature has determined that additional safeguards and protections are required.   

(iii) A “Designation of Person in Parental Relation” Cannot Be Used to 
Circumvent the Protections of the Social Services Law. 

Respondents claim that the Host Homes Regulations were promulgated in furtherance of 

the General Obligations Law  (GOL) §§ 5-1551-1555, which enacted standards for a parent to 

designate a person in parental relation.29  However, Title 15-A was added to the GOL in 2005 to 

assist grandparents and other caregivers who might have difficulty raising a child in the absence 

of parents by providing a mechanism for those caregivers to obtain medical and educational 

 
25 OCFS Aff. ¶ 6. 
26 Sirotkin Aff. ¶¶ 4-8. 
27 OCFS Aff. ¶ 15. 
28 Id. ¶ 31. 
29 Resp’ts Br. 12. 

FILED: RENSSELAER COUNTY CLERK 09/22/2023 09:58 AM INDEX NO. EF2022-271346

NYSCEF DOC. NO. 48 RECEIVED NYSCEF: 09/22/2023

14 of 19



11 
 

services for the child without having to go to court to obtain legal custody.30  The provision is 

limited in scope and devoid of authority for OCFS to create an entirely new voluntary foster-care 

system.  

Tittle 15-A provides for the limited transfer of specific, enumerated decisions to address 

difficulties faced by grandparents and other caregivers.31  It was never intended to facilitate and 

does not authorize the transfer of authority for the care of children to strangers under the oversight 

of a State-run placement program.  Thus, Respondents’ attempt to use the General Obligations 

Law to avoid the requirements and protections of the Social Services Law and the Family Court 

Act, as detailed above, conflicts with the clear mandate of the New York Legislature. 

 Factor 3: Legislative Activity in This Area Indicates That the Legislature Does 
Not Wish to Establish a Host Homes Program. 

Respondents do not directly address the third Boreali factor, which inquires “whether the 

legislature has unsuccessfully tried to reach agreement on the issue, which would indicate that the 

matter is a policy consideration for the elected body to resolve.”  NYC C.L.A.S.H., 27 N.Y.3d at 

183 (citation omitted).  In fact, less than a month before OCFS published its revised Regulations, 

Assemblyman Hevesi introduced AB A8090, which would have allowed parents to make 

“alternative living arrangements” for their children, whereby the parents name a relative or other 

person to care temporarily for their child.  This legislation never made it out of committee.  As in 

Statewide Coalition, “[h]ere, inaction on the part of the state legislature . . . simply constitutes 

additional evidence that the [Rule] amounted to making new policy, rather than carrying out 

preexisting legislative policy.”  23 N.Y.3d at 700.    

 

 
30 Sponsor’s Mem., Bill Jacket, S. 3216, ch. 119 (N.Y. 2005). 
31 GOL § 5-1551. 
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 Factor 4: Where an Agency Exceeds Its Authority, Expertise is Irrelevant. 

With respect to the fourth Boreali factor, Respondents point to their expertise in matters 

involving the protection of children.  Where, as here, an agency exceeded its statutory authority, a 

court need not address this factor.  Statewide Coal., 23 N.Y.3d at 700–01.  But even if the Court 

were to consider this factor, there is no suggestion that any special expertise was involved in the 

development of the Host Homes Regulations.  Respondents point to their consultations with 

officials from other states that had implemented allegedly similar programs, but they do not explain 

how those conversations required special expertise.    

II. OCFS Acted Arbitrarily and Capriciously by Promulgating Regulations Inconsistent 
with Existing Law. 

Respondents argue that there was a rational basis for the Regulations because Respondents 

undertook “factual evaluations,” have “considerable expertise in protecting children,” and 

“consulted with other states.”32  Respondents do not point to any fact-findings here that call for 

deference but instead rely on their general expertise and the exercise of their own judgment in 

making policy.  Respondents acted arbitrarily and capriciously, however, not because they lack 

experience with child welfare, but because, as described above, they acted outside of their 

legislatively delegated authority and substituted their own policy judgment for that of the 

Legislature.   

Courts “must scrutinize administrative rules for genuine reasonableness and rationality in 

the specific context presented by a case,” Kuppersmith v. Dowling, 93 N.Y.2d 90, 96 (1999), and 

when a regulation “is ‘out of harmony’ with an applicable statute, the statute must prevail.”  Weiss 

v. City of New York, 95 N.Y.2d 1, 5 (2000) (citation omitted).  Regulations may be out of harmony 

 
32 Resp’ts Br. 15. 
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with existing law where they “disregard definitions made by legislative bodies under the guise of 

‘interpreting’ regulations.”  N.Y.C. Pedicab Owners’ Ass’n v. N.Y.C. Dep’t of Consumer Affairs, 

61 A.D.3d 558, 559 (1st Dep’t 2009).  Furthermore, even where a statute allows agency discretion 

to promulgate regulations, such rules may still be out of harmony if they venture too far beyond 

the statute.  See Gilligan v. Stone, 20 A.D.3d 697, 699–700 (3d Dep’t 2005) (statute empowering 

the agency to promulgate rules to withhold employee advances did not confer authority to abolish 

such payments entirely). 

The Host Homes Regulations reach far beyond the mechanics of administering a statutory 

program and far beyond the goals of OCFS’s enabling statutes.33  The Regulations create an 

extrajudicial system of family separation, in which neither children nor parents are entitled to the 

appointment of counsel, which is at odds with the existing statutory process, seeks to absolve 

OCFS from providing services to prevent family separation, fails to provide any court oversight, 

and relies on an interpretation of “person in parental relation” that alters its legislative purpose.  

The Regulations modify substantive rights and procedures in conflict with existing law and are 

thus arbitrary and capricious. 

  

 
33 The cases cited by Respondents for the proposition that agencies should be accorded deference are easily 
distinguishable because they do not involve, as is the case here, agencies that created regulations without 
an appropriate statutory predicate.  E.g., Coleman v. State, 38 A.D.3d 1044, 1046 (3d Dep’t 2007) 
(determination that petitioner was not psychologically qualified for correction officer position was 
supported by substantial evidence).  
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CONCLUSION 

For the foregoing reasons, the Court should annul the Host Homes Regulations. 

 PROSKAUER ROSE LLP 
 
 
By:______________________ 
 
William C. Silverman 
Michael M. Guggenheim 
Sarah A. Emmerich 
Perry J. Kumagai 
 
Eleven Times Square 
New York, New York 10036 
(212) 969-3000 
Attorneys for Petitioners 

 

 

Dated: September 22, 2023 
 New York, New York 
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