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Accordingly, the order of the Appellate
Division insofar as appealed from should
be affirmed, with costs.

Judges Rivera, Garcia, Singas,
Cannataro, Troutman and Connolly *
concur. Chief Judge Wilson took no part.

Order insofar as appealed from af-
firmed, with costs.
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Background: Following trial court’s mod-
ification of securing order so as to revoke
defendant’s bail, based upon his alleged
commission of additional qualifying class A
or violent felony offenses while he was at
liberty, defendant filed petition for writ of
habeas corpus. The Supreme Court, Appel-
late Division, 201 A.D.3d 675, 159 N.Y.S.3d
501, sustained writ in part, dismissed writ
in part, and remitted to trial court for
evidentiary hearing. Defendant was grant-
ed leave to appeal.

Holdings: The Court of Appeals, Garcia,
J., held that:

(1) trial court was required to hold eviden-
tiary hearing prior to modification of
securing order;

* Designated pursuant to NY Constitution, arti-

(2) appeal was rendered moot by trial
court’s modification of securing order
pursuant to proper procedures, on re-
mittal from appellate court; but

(3) Court of Appeals would convert pro-
ceeding into declaratory judgment ac-
tion and apply capable-of-repetition-
yet-evading-review exception to moot-
ness doctrine to address issue of prop-
er procedures for modification of se-
curing orders.

Reversed; habeas corpus proceeding con-

verted into declaratory judgment action.

1. Bail ¢=73.1(1)

Courts may modify securing order
when defendant is charged with additional
class A or violent felonies, pursuant to
statutory subsection authorizing court to
modify securing order based on good
cause, or pursuant to following subsection
authorizing court to revoke securing order
if there is reasonable cause to believe that
defendant committed certain class A or
violent felony offenses, or intimidated vie-
tim or witness, while at liberty. N.Y. CPL
§§ 530.60(1), 530.60(2)(a).

2. Bail &=73.1(1)

Where court modifies securing order
for good cause, record must reflect that
decision was based on risk-of-flight factors
and criteria set forth in statute governing

applications for securing orders. N.Y.
CPL §§ 510.30 (2020), 530.60(1).

3. Bail &73.1(1)
Criminal Law ¢=1144.9

Where record does not demonstrate
that court’s decision to modify securing
order was based on defendant’s increased
risk of flight, it will be assumed that court
proceeded pursuant to statutory subsec-
tion authorizing court to revoke securing

cle VI, § 2.
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order if there is reasonable cause to be-
lieve that defendant committed certain
class A or violent felony offenses, or intim-
idated victim or witness, while at liberty;
failure to follow procedural requirements
of that subsection will be considered error.
N.Y. CPL §§ 530.60(1), 530.60(2)(a),
530.60(2)(c).

4. Bail &=73.1(1)

Statutory subsection authorizing court
to revoke securing order if court finds
reasonable cause to believe that defendant
committed one or more specified class A or
violent felony offenses, or intimidated vic-
tim or witness, while at liberty represents
cautious, self-limiting compromise based
on defendant’s alleged commission of cer-
tain additional felonies, even if there is no
reasonable correlation between fact of new
arrest and statute’s risk-of-flight criteria,
even if it does not appreciably change
court’s view of likelihood of future appear-
ance, and even if it does not, for any other
reason, constitute good cause for revoca-
tion of securing order. N.Y. CPL
§8 510.30 (2020), 530.60(2)(a).

5. Bail &=73.1(1, 2)

Trial court was required to hold evi-
dentiary hearing, and follow other statuto-
ry procedures, prior to modification of de-
fendant’s securing order so as to revoke
his bail, based on his alleged commission of
additional class A or violent felony offenses
while at liberty; record did not sufficiently
indicate whether trial court’s modification
was based on increased flight risk or fac-
tors informing defendant’s likelihood of re-
turning to court, and therefore trial court
presumptively made modification pursuant
to statutory subsection authorizing revoca-
tion of bail based upon reasonable cause to
believe that defendant committed addition-
al qualifying offense, so that defendant was
entitled to subsection’s procedural require-
ments. N.Y. CPL §§ 51030 (2020),
530.60(2)(a), 530.60(2)(c).
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6. Habeas Corpus €=826(1)

Trial court’s modification, on remittal
from appellate court, of securing order so
as to revoke defendant’s bail, in accor-
dance with procedures set forth in statuto-
ry subsection authorizing revocation of se-
curing order based upon reasonable cause
to believe that defendant committed quali-
fying violent felony offense while at liber-
ty, rendered moot defendant’s appeal of
ruling by appellate court granting writ of
habeas corpus in part, dismissing writ in
part, and remitting to trial court for evi-
dentiary hearing. N.Y. CPL
§§ 530.60(2)(a), 530.60(2)(c).

7. Habeas Corpus €=826(3.1)

Court of Appeals would convert defen-
dant’s appeal, of trial court’s ruling grant-
ing in part and dismissing in part his
petition for writ of habeas corpus, into
declaratory judgment action and apply ca-
pable-of-repetition-yet-evading-review ex-
ception to mootness doctrine, to address
open issue of whether trial court followed
proper statutory procedures when modify-
ing defendant’s securing order so as to
revoke his bail, based upon his alleged
commission of qualifying violent felony of-
fense while he was at liberty. N.Y. CPL
§§ 510.30 (2020), 530.60(1), 530.60(2)(a).

8. Bail =73.1(1)

Court modifying defendant’s securing
order on sole basis that he was arrested
and accused of committing subsequent
specified or violent felonies must follow
procedures set forth in statutory subsec-
tion authorizing revocation of securing or-
der due to additional offenses and make
required determination of reasonable
cause to believe that defendant committed
those offenses. N.Y. CPL §§ 530.60(2)(a),
530.60(2)(c).

9. Bail &=73.1(1)
Statutory procedure for revoking se-
curing order based on reasonable cause to
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believe that defendant committed certain
additional class A or violent felony of-
fenses, or intimidated victim or witness,
while at liberty is not only available mech-
anism for revoking bail. N.Y. CPL
§§ 530.60(2)(a), 530.60(2)(c).

10. Bail ¢=73.1(1)

Where defendant is initially charged
with qualifying felony offense, released on
bail, and subsequently accused of commit-
ting additional violent felonies, securing
order may be modified pursuant to (1)
statutory subsection authorizing court to
modify securing order based on good
cause, or (2) statutory subsection authoriz-
ing court to revoke securing order based
upon reasonable belief that defendant com-
mitted certain additional class A or violent
felony offenses; if defendant’s charged
crimes render case otherwise eligible un-
der either subsection, no one approach is
exclusive, both avenues are available, rec-
ord must support course charted, and
nothing in latter subsection limits court’s
ability to modify defendant’s bail under
former subsection. NY. CPL
§§ 530.60(1)), 530.60(2)(a).

11. Bail ¢=73.1(1, 2)

In determining whether to modify se-
curing order based on good cause, court
may hold summary hearing and consider
relevant factors to assess defendant’s risk
of flight and how alleged additional crimes,
now considered along with factors underly-
ing initial determination, have changed
court’s assessment of kind and degree of
control or restriction that is necessary to
ensure defendant’s return to court; record
must reflect consideration of factors ex-
pressly listed in criminal procedure law as
well as available information relevant to
defendant’s return to court, and determi-
nation of how risk factors apply to defen-
dant’s case. N.Y. CPL §§ 510.30 (2020),
530.60(1).

12. Bail €=73.1(1)

In determining whether to modify se-
curing order based on good cause, court
may consider circumstances beyond fac-
tors delineated in statute governing appli-
cations for securing orders, if relevant to
risk of flight. N.Y. CPL §§ 510.30 (2020),
530.60(1).

13. Bail &=73.1(1)

Where relevant to defendant’s likeli-
hood of returning to court, court determin-
ing whether there is good cause for modifi-
cation of securing order may consider, as
part of available information relevant to
defendant’s return to court, factors that
were previously set forth in statute gov-
erning applications for securing orders,
prior to its amendment; those factors in-
cluded defendant’s character, reputation,
habits, and mental condition, employment
and financial resources, family ties and
length of resident in community, weight of
evidence against defendant and any other
factor indicating probability or improbabil-
ity of conviction, and potential sentencing
exposure. N.Y. CPL §§ 510.30 (2020),
530.60(1).

14. Bail ¢=73.1(1)

Using broad array of available infor-
mation and factors to assess defendant’s
likelihood of returning to court, judge may
decide to modify defendant’s bail after al-
leged commission of additional felonies;
where court comes to that conclusion, it
must make clear on record that its decision
is based on consideration of statutory risk-
of-flight factors as applied to defendant’s
circumstance, and not on mere allegation
that defendant committed additional felo-
nies. N.Y. CPL §§ 51030 (2020),
530.60(1), 530.60(2)(a).

15. Bail ¢=73.1(1)

Statutory subsection authorizing court
to revoke securing order based upon rea-
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sonable cause to believe that defendant
committed certain additional class A or
violent felony offenses serves to provide
court with information relevant to “reason-
able cause” determination, and risk-of-
flight factors, set forth in statute govern-
ing applications for securing orders, have
no relevance for such determination. N.Y.
CPL §§ 510.30 (2020), 530.60(2)(a).

16. Bail &=73.1(1, 2)

Constitutional Law &=4549

Where court modifies securing order
pursuant to statutory subsection permit-
ting revocation of securing order based
upon reasonable cause to believe that de-
fendant committed certain additional class
A or violent felony offenses, and so deter-
mines that defendant poses danger to com-
munity, court must ensure that procedural
requirements of subsection are met; proce-
dures provided therein, which include
hearing with relevant, admissible evidence
and cross-examination of witnesses, or
submission of grand jury transcripts, are
designed to provide court with basis for
reasonable cause determination and to en-
sure that defendant receives due process.
U.S. Const. Amend. 14; N.Y. CPL
§§ 530.60(2)(a), 530.60(2)(c).

17. Bail &=73.1(1)

Courts may modify defendant’s secur-
ing order, where otherwise eligible, after
examining risk-of-flight factors set forth in
statute governing applications for securing
orders, or after assessing whether there is
reasonable cause to believe that defendant
committed additional class A or violent
felony offense; in making determination,
court is not bound by grounds asserted in
People’s applications. N.Y. CPL §§ 510.30
(2020), 530.60(1), 530.60(2)(a).

Melinda Katz, District Attorney, Kew
Gardens (Danielle M. O’Boyle, John M.
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Castellano and Johnnette Traill of coun-
sel), for appellant.

Twyla Carter, The Legal Aid Society,
New York City (Arielle Reid of counsel),
for respondent.

District Attorneys Association of the
State of New York, Albany (John Flynn,
Alvin L. Bragg, Jr., Steven C. Wu, Grace
Vee and Philip V. Tisne of counsel), for
District Attorneys Association of the State
of New York, amicus curiae.

OPINION OF THE COURT

GARCIA, J.

[1-3]_|4sWhile out on bail after his
arrest for a felony, defendant was arrest-
ed three times for additional violent felo-
nies. The court modified his securing
order by remanding defendant. This ap-
peal concerns the overlap between statu-
tory provisions governing modifications to
securing orders under these circum-
stances. We now hold that, where other-
wise applicable, courts may modify a se-
curing order when a defendant is
charged with additional class A or violent
felonies pursuant to either CPL 530.60(1)
or 530.60(2)(a), but that, where the Court
proceeds under CPL 530.60(1), the rec-
ord must reflect that the decision was
based on the risk of flight factors and
criteria in CPL 510.30. Where, as here,
the record does not demonstrate that the
court’s decision was based on defendant’s
increased risk of flight, it will be as-
sumed that the court proceeded pursuant
to CPL 530.60(2)(a) and a failure to fol-
low the procedural requirements of CPL
530.60(2)(c) will be considered error. Ac-
cordingly, because affirmative habeas re-
lief is no longer appropriate, we reverse
the judgment, modify the Appellate
Divjsionygy order to convert the proceed-
ing to a declaratory judgment action, and
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grant judgment in accordance with this
opinion.

I.

Title P of the CPL instructs courts on
pretrial management of defendants.! Un-
der CPL 510.10(1), the court must issue a
securing order for a defendant “whose fu-
ture court attendance at a criminal action
or proceeding is or may be required.” At
the time of the proceedings relevant to this
appeal, a court was required, in doing so,
to “impose the least restrictive kind and
degree of control or restriction that is
necessary to secure the principal’s return
to court when required” (CPL 510.30[1]).2
Courts are required to consider available
“information about the principal that is
relevant to the principal’s return to court,
including” the principal’s “activities and
history,” “the charges facing the princi-
pal,” any prior criminal conviction, any
prior adjudication as a juvenile delinquent,
any previous record of flight to avoid pros-
ecution, individual financial circumstances
if monetary bail is authorized and, for
certain charged crimes, any violations of
orders of protection or the use of a firearm
(CPL 510.30[1][a] - [i]).3

Modification of securing orders is gov-
erned by CPL 530.60. Subdivision (1),
which has been part of the CPL since its
enactment in 1970, provides that when a
defendant is released pursuant to a secur-
ing order, on whatever terms, the court
may, when necessary, review the order—
on the People’s motion or its own initia-
tive—and, “for good cause shown, may re-
voke the order of recognizance, release

1. While the statute has been amended since
the relevant proceedings took place, we refer
here to the statutory provisions in place at
that time unless otherwise indicated.

2. The statute currently requires a court to
“consider the kind and degree of control or
restriction necessary to reasonably assure the
principal’s return to court, and select a secur-

under non-monetary conditions, or bail”
(CPL 530.60[1]). Where “the defendant is
entitled to recognizance, release under
non-monetary conditions, or bail as a mat-
ter of right, the court must issue another
such order” and so cannot remand the
defendant; otherwise, “the court may ei-
ther issue such an order or commit the
defendant to the custody of the sheriff in
accordance with this section” (id.). When
issuing a new securing order pursuant to
subdivision (l)d&othe court must consider
factors pertinent to the defendant’s risk of
flight.

[4]1 In 1981, the legislature added sub-
division (2)(a) to CPL 530.60, providing
that when “a defendant charged with the
commission of a felony is at liberty ... it
shall be grounds for revoking [a securing]
order that the court finds reasonable cause
to believe the defendant committed one or
more specified class A or violent felony
offenses or intimidated a vietim or witness

. while at liberty.” This subdivision,
enacted following debates regarding pre-
ventive detention, “represents a cautious,
self-limiting compromise” based on a de-
fendant’s alleged commission of certain ad-
ditional felonies “even if there is no rea-
sonable correlation between the fact of the
new arrest and the criteria of [former]
CPL 510.30, even if it does not appreciably
change the court’s view of the likelihood of
future appearance, and even if it does not,
for any other reason, constitute ‘good
cause’ for revocation” (People v. Torres,
112 Misc.2d 145, 151-152, 446 N.Y.S.2d 969
[Sup. Ct., N.Y. County 1981]). Supporters

ing order consistent with its determination”
(current CPL 510.10[1]; see L 2023, ch 56,
§ 1, part VV, § 1, subpart A, § 2).

3. These factors are, as of the date of this
opinion, now set forth in CPL 510.10 (L 2022,
ch 56, § 1, part UU, subpart B, § 1).
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of the bill explained that “[t]he safety of
the community requires that if released
defendants continue to commit crimes
while awaiting trial, the courts should have
the option of determining that they have
forfeited their opportunity for release and
should be remanded” (Mem of District At-
torney, New York County, Bill Jacket, L
1981, ch 788).

Procedural and evidentiary require-
ments were added at the same time, which
mandate that “[b]efore revoking an order
of recognizance, release under non-mone-
tary conditions, or bail pursuant to this
subdivision, the court must hold a hearing
and shall receive any relevant, admissible
evidence not legally privileged[, t]he defen-
dant may cross-examine witnesses and
may present relevant, admissible evidence
on his own behalf,” and a “transcript of
testimony taken before the grand jury
upon presentation of the subsequent of-
fense shall be admissible as evidence”
(CPL former 520.60[2][a], now [c]). These
new requirements were meant to ensure
that “the statute, while explicitly permit-
ting judges to act to protect the safety of
the community, will thus also serve to
protect the due process rights of the ac-
cused” (Mem of District Attorney, New
York County, Bill Jacket, L. 1981, ch 788).
Subject to these procedural safeguards,
subdivision (2) provided courts with a sep-
arate avenue for detaining certain defen-
dants initially facing a felony charge who
committed class A or violent felonies while
released on a securing order (see Torres,
112 Mise.2d at 152, 446 N.Y.S.2d 969 [as a
result of the enactment of this provision,
rearrest could now “automatcally,, trig-
ger the discretionary power to revoke bail
or parole,” but because that new authority
“mark(ed) a departure from traditional
practice and because it (wa)s so potentially
subject to abuse, it was expressly limited
to only those cases where one already
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charged with a serious crime is rearrested
for another”]).

In 2019, the legislature enacted compre-
hensive bail reform legislation, which in
large part eliminated cash bail and speci-
fied a set of crimes for which such bail
may be set (L 2019, ch 59, § 1, part JJJ,
§ 2; see CPL 510.10[4]; CPL 530.20[b]).
For all other crimes, the defendant “shall”
be released pending trial on defendant’s
own recognizance or under non-monetary
conditions “unless the court finds on the
record or in writing that release on the
principal’s own recognizance will not rea-
sonably assure the principal’s return to
court” (CPL 510.10[3]; see People v. Por-
toreal, 66 Misc.3d 497, 501, 116 N.Y.S.3d
514 [Sup. Ct., Bronx County 2019]). Sub-
division (2)(b) was added to CPL 530.60,
providing “a revocation mechanism for
chronically absent defendants, defendants
who intimidate or tamper with witnesses
or violate orders of protection, and chronic
felons” (People v. Fuhrtz, 74 Misc.3d 831,
835, 164 N.Y.S.3d 401 [Sup. Ct., N.Y.
County 2022]; see L 2019, ch 59, § 1, part
JJJ, § 20). The enhanced procedural re-
quirements also apply to modifications
made under subdivision (2)(b) (CPL
520.60[2][c]). Amendments to subdivision
(1) were largely nonsubstantive, with the
most significant change being the addition
of express language providing that a secur-
ing order may come under review either
“due to a motion by the people or other-
wise” (see L 2019, ch 59, part JJJ, § 20).

II.

[6] We now turn to the application of
that statutory framework in this case. De-
fendant was arrested in September 2020
and charged with several felony and mis-
demeanor offenses, including second-de-
gree criminal possession of a weapon, a
class C felony and a qualifying offense (see
Penal Law § 265.03; CPL 510.10[4]). The
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court set bail and defendant was released
the next day. Over the course of the next
several months, defendant was arrested
three times for additional violent felony
offenses.

The People sought revocation of defen-
dant’s bail on the initial indiectment and,
proceeding under CPL 530.60(1), asserted
that remand was appropriate on the
grounds that defendant ],»had allegedly
committed additional felonies. Defense
counsel argued that the court needed to
conduct an evidentiary hearing as required
by CPL 530.60(2)(c). The court rejected
defense counsel’s request, determined that
CPL 530.60(1) applied, listed defendant’s
“activities and history,” “prior contacts,”
“criminal record” of misdemeanors, and
parole violation, held that “the least re-
strictive means to ensure the defendant’s
return to court ... is remand,” and cited
the additional indictment as “good cause
for the application here.”

[6, 7] Defendant’s counsel then com-
menced this habeas proceeding before the
Appellate Division seeking defendant’s re-
lease. That court granted the writ to the
extent of remitting the case to Supreme
Court to conduct a CPL 530.60(2)(c) evi-
dentiary hearing and otherwise dismissed
the writ (201 A.D.3d 675, 159 N.Y.S.3d 501
[2d Dept. 2022]). The court explained that
“where the sole basis for modification of
the securing order is the principal’s subse-
quent arrests and alleged commission of
subsequent crimes, ... the Supreme Court
should have considered the People’s appli-
cation under CPL 530.60(2)(a) and held the

4. The court’s order remanding defendant in
accordance with the procedures in CPL
530.60(2)(c) rendered this appeal moot. The
parties agree that defendant is no longer enti-
tled to habeas relief. Because this appeal
involves a novel issue that is likely to recur
and will typically evade our review, however,
we convert the proceeding to a declaratory
judgment action and apply the mootness ex-

hearing required by CPL 530.60(2)(c)” (id.
at 678, 159 N.Y.S.3d 501). Following this
ruling, the People submitted transeripts of
the grand jury testimony from one of the
subsequent violent felony arrests pursuant
to CPL 530.60(2)(c) and the court contin-
ued defendant’s remand. Defendant went
to trial on the initial indictment and was
convicted of several counts of criminal pos-
session of a weapon.!

101

[8-10] We agree with the Appellate Di-
vision that a court modifying a defendant’s
securing order on the sole basis that he
was arrested and accused of committing
subsequent specified or violent felonies
must follow the CPL 530.60(2)(c) proce-
dures and make the required reasonable
cause determination. But CPL
530.60(2)(a) is not the only available mech-
anism for revoking a defendant’s bail.
Where a defendant is initially charged with
a qualifying felony offense, released on
bail, and |ssubsequently accused of com-
mitting additional violent felonies, the se-
curing order may be modified by means of
the provisions of either CPL 530.60(1) or
(2)(@). If a defendant’s charged crimes
render a case otherwise eligible under ei-
ther subdivision, no one approach is exclu-
sive—nothing in subdivision (2)(a) limits
the court’s ability to modify a defendant’s
bail under subdivision (1).> The People
may make a modification application, or
the court on its own initiative may order
such a modification, under either subdivi-

ception to resolve this open issue (see People
ex rel. McManus v. Horn, 18 N.Y.3d 660, 664
& n. 2, 944 N.Y.S.2d 448, 967 N.E.2d 671
[2012]).

5. By contrast, CPL 530.60(2)(b) applies to a
defendant’s conduct while at liberty under a

securing order ‘‘[e]xcept as provided in” CPL
530.60(2)(a).
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sion. Both avenues are available, but the _|,element now requiring courts to consid-

record must support the course charted.

[11] Under subdivision (1), a court may
hold a summary hearing and consider the
relevant factors to assess defendant’s risk
of flight and how the alleged additional
crimes, now considered along with the fac-
tors underlying the initial determination,
have changed the court’s assessment of the
“kind and degree of control or restriction
that is necessary to secure the principal’s
return to court.” The record must reflect
consideration of the factors expressly list-
ed in the CPL as well as “available infor-
mation ... relevant to the principal’s re-
turn to court,” and a determination of how
the risk factors apply to defendant’s case
(see CPL former 510.30[1][al-[h], now
510.10[a]-[j].

[12,13] It is important in this context
to note that a court may consider circum-
stances beyond those factors delineated in
the statute if relevant to risk of flight.
Before the 2019 amendments, former CPL
510.30 limited a court’s consideration of
defendant’s risk of flight to only those
subjects listed in the statute. The 2019
amendments altered the statute to provide
expansive language, adding that the court
must consider and take into account avail-
able “information about the principal that
is relevant to the principal’s return to
court,” added the word “including” before
the list of factors, and removed express
mention of the following factors: “[t]he
principal’s character, reputation, habits
and mental condition;” “employment and
financial resources,” “family ties and the
length of his residence if any in the com-
munity,” “the weight of the evidence
against him ... and any other factor indi-
cating probability or improbability of con-
viction,” and “the sentence which may be
or has been imposed upon conviction” (L
2019, ch 59, § 1, part JJJ, § 2; see former
CPL 510.30[2][a][i]-[ix]). The additional

er “the charges facing the principal” may
encompass some of the same consider-
ations as the omitted factors, such as the
potential sentence facing defendant (see
former CPL 510.30[1][b]). In any event,
where relevant to a defendant’s likelihood
of returning to court, the court may now
consider the previously listed factors as
part of “available information ... relevant
to the principal’s return to court” (see e.g.
Portoreal, 66 Mise.3d at 505-508, 116
N.Y.S.3d 514 [“(V)iewing the statute as a
whole and with a view toward realizing its
central purpose of reducing unnecessary
pre-trial incarceration, the list of bail fac-
tors set out in (CPL 510.30[1]) is not exclu-
sive, and ... the court remains free to
consider all information relevant to assur-
ing defendant’s return to court”] [emphasis
in original]).

[14] Using this broad array of avail-
able information to assess a defendant’s
likelihood of returning to court, a judge
may decide to modify a defendant’s bail
after the alleged commission of additional
eligible felonies. Where a court comes to
that conclusion, it must make clear on the
record that its decision is based on consid-
eration of these factors as applied to the
defendant’s circumstances, and not on the
mere allegation that the defendant com-
mitted additional felonies (see e.g. People v.
McCullough, 174 Mise.2d 418, 420, 664
N.Y.S.2d 712 [Sup. Ct., Monroe County
1997] [While “the facts that affect a subdi-
vision (1) predicate may include a subdivi-
sion (2)(a) situation, ... an alteration of
bail status under subdivision (1) cannot be
based exclusively upon an allegation that
the defendant’s second offense was a vio-
lent felony per subdivision (2)(a)”]).

[15,16] A court also has the option to
proceed under subdivision (2)(a) and con-
sider whether, after receiving evidence in
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compliance with the subdivision (2)(¢) pro-
cedural safeguards, there is reasonable
cause to believe the additional crimes have
been committed such that defendant poses
a danger to the community requiring re-
mand. This provision serves to provide
the court with information relevant to the
reasonable cause determination, and the
risk of flight factors have no relevance
here. Where a court modifies a securing
order on that reasonable cause finding,
and so determines that a defendant poses
a danger to the community, the court must
ensure that the procedural requirements
of subdivision (2)(c) are followed (see e.g.
People ex rel. Ryan v. Warden, 113 A.D.2d
116, 117, 495 N.Y.S.2d 373 [1st Dept. 1985]
[subdivision (2)(c) hearing required where
“(p)etitioner’s remand without bail was,
concededly, based solely upon his arrest
for a new charge as provided | ysfor in CPL
530.60(2)(a) and not on any finding that
there was a likelihood he might not return
to court (under) CPL 530.60(1)”]). These
prerequisites—a hearing with relevant, ad-
missible evidence and the cross-examina-
tion of witnesses, or the submission of
grand jury testimony transcripts—are de-
signed to provide the court with a basis for
a reasonable cause determination and to
ensure that a defendant receives due pro-
cess. While the procedural prerequisites
provide for a more formal hearing with
witness testimony, they also provide the
People with the option, as they did upon
remittal here, to submit transcripts of
grand jury testimony—a streamlined ap-
proach that may provide the support need-
ed for a reasonable cause finding.

[17] Courts accordingly may modify a
defendant’s securing order, where other-
wise eligible, under either subdivision (1),
after examining the risk of flight factors,
or under subdivision (2)(a), after assessing
whether there is reasonable cause to be-
lieve defendant committed the additional

offense. Nor is the court bound by the
grounds asserted in the People’s applica-
tion. However where, as here, the record
does not sufficiently demonstrate that the
modification is based on factors informing
the defendant’s likelihood of returning to
court, the determination will be presumed
to rest upon the fact of the subsequent
arrest and the danger defendant poses to
the community, and failure to follow the
procedural requirements of subdivision
(2)(e) will be considered error.

Accordingly, the judgment of the Appel-
late Division should be reversed, without
costs, the habeas corpus proceeding con-
verted into a declaratory judgment action,
and judgment granted in accordance with
this opinion.

Chief Judge Wilson and Judges Rivera,
Singas, Cannataro, Troutman and Halligan
concur.

Judgment reversed, without costs, habe-
as corpus proceeding converted into a de-
claratory judgment action, and judgment
granted in accordance with the opinion
herein.
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